#36 11/2/66
Memorandum 66-69
Subject: Study 36(L) - Condemnation Law and Procedure (Discovery)

At the October meeting the Cormission decided to consider submitting a
recormendation relating to discovery in eminent domain proceedings to
the 1667 legislative session. Attached are two coples of a draft of a
recommendation on this subject.

We must approve this at the November meeting if we are to submit the
recommendation to the 1967 session. Hence, we suggest that you mark
your suggested revisions on one copy to return to the staff at or before
the November meeting.

The attached draft is substaptially the same as the 1963 recommendation
(1963 pamphlet attached).

Also attached are two sets of materials. The attached Exhibits consist
of the letters commenting on Senate Bill No. 71 {1963)(which was introduced
to effectuate our earlier recommendation on this subject) and seme additional
materisls, The second set of materials consists of the letter of trensmittal
and attached material that was distributed to interested persens for comment
in 1965. We suggest that you read these msterials prior to the meeting,

General comment on desirability of legislation in thisg field

It is the unanimous opinion of the State Bar Committee that legislation
élong the lines of the attached recommendaticon is needed and desirablie,
See Exhibit I (pink) attached. The State Department of Publie Works
also takese the view that such legislation is needed and desirabdle, Exhibit
1T (white pages).. Our consultant believes that such legislation 1u'needed.
See Exhibit XT (yellow). The County Counsel, County of Orange, delieves
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that the legislation would serve a useful purpose--would encourage earlier
preparation of the condemnee with the attendant opportunity for settlement
of the case. Exhibit V (blue).

Mr. Newton {Exhibit VI) wrote us to suggest that we-"carefully
review the operation of Department 60 of the Los Angeles Superior Court,
which is the eminent dcmain law and motion and pre-trial department. In
this one department many procedural changes have occurred which have
greatly assisted in the orderly processing of eminent domain actions. It
is my view that there would be considergble state-wide benefit in the general
implementation of the procedures utilized in this department,” The
recomuendation would adopt the substance of one practice in ﬁepartment 60--
the pretrial exchange of statements of valuation data.

As noted in our 1963 report, the Los Angeles Bar Association,
Committee on Condemmation, voted in 1959 eight to two in favor of the
substance of our recommendation. See 1963 Recommendation at page TH2, n. 100.

The legislation designed to effectuate our 1963 recommendation passed
the Senate but died in the Assembly Judiciary Committee., The Assembly
Committee killed the measure because property owners objected that they
did not know what their appraisers would testify to until the day of the
trisl. The motivating factor in their objections, however, was that they
thought that discovery would be a oOne-way street; they would be able to
discover the condemnor's appraisals but would be gble to resist discovery
of their appraisals by stating that they had not yet completed them, The

courts have now foreclosed such one-sided discovery. See Swartzman V.

Superior Court, 231 Cal. App.2d 195, 41 Cal. Rptr. 721 (1964) (extract
included in attached material which was distributed for comment) (also

quoted in recammendation) and Scotsman Mfg., Co. v. Superior Court, 2k
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A.C.A. 592 {1966)(attached as Exhibit X--green). It is also significant
that one of the two witnesses who appeared in opposition to the bill is
now deceased;
Mr., Gerald B. Hansen (Exhibit IITI--green) states that in his opinion
the legislation is not needed nor is it desirdblé; "I have no great
objection to it, however, if the actual practical experience of others has
to them shown some need for it,"
Mr, James E. Cox (Exhibit VII--white) objects to the proposed,legislation.
He states:

It is our experience, and I expect that we have as active
an eminent domain practice as any office in Northern California
which represents landowners, that the attorneys for the condemning
agencies are galaried, "eager beaver" young gentlemen who
virtually inundate landowvmers with ponderous interrogatories,
ete,

It is our further experience that we have had to make any
mumiber of motions at every state of the proceedings, particularly
in dealing with the Division of Highways of the State of California
which are essentially cbsurd. I bélieve that this view is shared
by the people who represent and try owners! cases in eminent
domain. The State frequently advances absurd legal theories,
both in discovery and at trial, and the resources available to them
are econcmically overwhelming when compared to those that even
qualified offices can afford to bring to bear on the average
owner's case.

In short, we request that this matter be left alone. The new
eminent domain statute is bad law and is considered foolish by
anyone who has had any experience with property valuation. For
example, the notion that listings are not Important flies in the
face of the concept that you are trying to make these hypothetical
proceedings comport as closely as possible to a real world transaction.
Mr. Cox's objection is in part to the evidence in eminent domain statute.
As far as his objections to being inundated with ponderous interrogatories
is cohcerned, the recommended legislation would minimize this since it would

serve 1in place of usual discovery procedures. We do not believe that he

has made a case against the recommended legislatiom.




One final point should be considered in connection with this general
analysis. The County Counsel of Orange County (Exhibit V--blue) objects
to the recormended legislation insofar ss it does not "insure that the
exchange of information will be simultanecus." He refers to the procedure
formerly used in the United States Distriet Court of California where the
information was lodged with the (lerk and when all such stotements had been
so lodged, they were then served on the appropriate party by the Clerk.
The Southern District has since abandoned this aspect of the former procedure
and now reguires an exchange of a Statement of Comparable Transactions and
o Statement as to Just Compensation within a specified time priosr to the
pretrial conference {comparable transactions) or trial (just compensation) by
sarvice and filing, Hence, the Southern District now follows substantially
the same procedure as is provided in the recormended legislation. It is of
interest to note alsoc thot substantially the same procedure is followed in
the Supericr Court of Los Angeles County. Hence, we believe that the basiec
approach of the reccommended legislation is sound.

Placenent of recommended legislation in Code

In our 1963 recommendation, we proposed to renumber Section 1246.1 and
to insert the new provisions in o logical place in the eminent domain title.
Both the Department of Public Works and the State Bar Committee object to the
renumbering of Section 1246,1 and suggest that the new provisions be added
to the discovery statute. In view of the fact that we will be preparing a
comprehensive statute on eminent domain, the staff agrees that Section 1246.1
should not be renumbered now and renumbered again two years from now.
However, we would prefer to include the new statute in the eminent domain
title as a separate chapter because we believe that we should ultimately

include it in the new comprehensive statute on eminent domain that we will
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draft for the 1969 session. We doubt that either the Department of Public
Works or the Stote Bar Committee will object to codifying the new statute
in the eminent domain title so long as we do not renumber Section 1246.1.

Revisions of 1963 Recormended Legislation

We have made all of the revisions suggested by the Department of
Public Works. With two exceptions, noted below, these consist of revisions
designed to conform the recormended legislation to the 1965 evidence in
eminent domain statute,

Likewise, we have made all of the revisions suggested by the State Bar
Committee. With three exceptions, noted below, these consist of revisions
designed to conform the recommended legislation to the 1965 evidence in
eminent domain statute snd are the same as the revisions suggested by the
Department of Public Works.

Section 1 (page B of Recoumendation), This section is needed so that

we can add the new legislation as chapter 2 of title 7.

Section 2 (Code of Civil Procedure Section 12L47b--amended), This is

substantially the same as the 1963 legislation except that we have added
stbdivision {a) to cover the case where the request is given the condemnor

a short time before the pretricl conference or after the pretrial conference,
This revision meets the problem identified by Mr. Huxtable (Exhibit IV--buff,
page 3).

Section 1272,0l. This is the same In substance as the 1963 legislation

except that subdivision (e) has been deleted ond a new subdivision (e}
added, Both the State Bar Cormittee and the Department of Public Works
suggested that subdivision (e} be deleted.

It shouwld e noted that subdivision (d) requires service of the statemants

of wvaluation data 20 days pricr to the day set for trial. Presently in Los
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Angeles County, the trial usually is held within 30 days from the final
pretrial conference. Hence, the statements will not necessarily be exchanged
priosr to the final pretrial conference as ig now the practice in Los Angeles
County. The problem could be minimized by fixing a time schedule that
would provide for exchange not later than 30 days prior to the day set for
trigl, Neither the State Bar Committee nor the Department of Public Works
expressed concern about this problem. Mr. Huxtable (Exhibit IV--buff, pages
i-2) suggests a new provision to permit the exchange prior to the pretrial
conference,

New subdivision (e) has been added to insure that both attorneys will
receive the statements at substantially the same time, The provision is
probably unnecessary, since the service should be made on the attorney as
a matter of legal ethics., However, it has been included to moke the matter
clear, and its inclusion does no harm,

Section 1272,02, The revisions, with one exception, are designed to

conform this section to the 1965 evidence in eminent domain statute.

The phrase "statements or" has been deleted from subdivision {b) in
response to a suggestion from the State Bar Committee and the Department of
Public Works. A somewhat different revision of this section is suggested
by Mr. Huxtable (Exhibit IV--buff, page‘2). In connection with this
problem, consideration should be given to the suggestion of Mr. McLaurin
(Exhibit XI--yellow) that subdivision (d) should alsc include the name of
the party to the transaction with whom it was verified. This is a direct
methad of obtaining the information that caused us to include the phrase

"statement or" in the section.




Perhaps the comment to this section should indicate that subdivision
(b) does not require the listing of the nome snd address of publishers
of data which appraisers very often use in their reasons to substantiate
thelr opinions, l.e., general market data, trend data, general cost data,
or general appraisal data. See McLaurin memorandum (Exhibit XI--yellow,
page 6) and Mr. Huxtable's discussion of this provision. Mr. Huxtable
has a comment concerning subdivision (d)(5). Sce Exhibit IV--buff, item
T, pages 2-3,

Section 1272.03. No change in substance of 1963 recormendation.

Section 1272,04. WNo change in substance of 1963 recommendation.

Section 1272,05. This is the same in substance as the 1963 recommenda-

tion except that subdivision (c¢) has been added in response to a suggestion
from Mr. Huxtable (Exhibit IV--buff,page 3} and is an addition that was
suggested for consideration by the State Bar Cormittee (Exhibit I--pink)}.

Section 1272.06. No change in substance from 1963 recommendation.

Section 1272.07, Mo change in substance from 1963 recommendation.,

Additional suggestion. Mr. Huxtable has an ndditional suggestion,

See item 10, pages 3-4, Exhibit IV--buff.

Approval for Printing

We suggest that this recommendation be printed as an appendix to our
Annual Report. Since we have already published o recormendation and study
on this topic, printing the new recommendation in our Annual Report seems
appropriate. We have followed this practice in the past.,

Respectfully subnmitted,

John H. DeMoully
Executive Secretary
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= e EXHIBIT I
STATE OF CALIFORNIA—HIGHWAY TRANSPORTATION AGEMCY
.
DIPARTMENT OF PUBLIC 'WOMSE

DIVISION OF CONTRACTS AND RIGHTS OF WAY (LEGAL)

P PINE STREFL, BAN MAMCISCO 9240104

May 16, 1966

Mr. John H. DeMoully

Executive Secretary ,
Callfornia Law Revision Commission
Stanford University :
Stanford, California 94305

Dear Mr. DeMoully:

Pursuant to your invitation herewith are the
comments of the State Bar Committee on Condemnation Law
and Procedure on discovery in eminent domain proceedings.

Specifically you ingquired whether legislation
along the line of (1963) Senate Bill No. 71 1s needed
and ‘desirable, It is the unanimous agreement of the
Committee that it is. -

The Commlitee generally agreed with the reasons
advanced by the Law Revision Commission in support of the
bill. It felt that in eminent domain actions a simple,
inexpensive method of exchanging information should be
provided as a supplement to existing discovery proceedings.

You also ‘inguired what changes, if any, in the
bill should be made. The Committee suggests certain changes.

i. The Compittee unanimousl agreed that
Section 1 of the bDill should be deleted.

The Commission, in drafting this legislation has
renumbered, without change, Code of Civil Procedure section
1246.1 as 1246.9. The Committee feels that there is no
need for relocating and renumbering this section. It would .
create confuslon in our statutes.and the judicia) decisions H
construing this section. 1246.1 is not the appropriate :
sectlon to be renumbered to accommodate the new sections
pertalning to the mechanics on the exchange of valuation
data. These sections should be placed in the discovery SRR
portion of the Code of Civil Procedure with possibly a
crogs-reference to appropriate eminent domain sections of = . — -
the Code. This suggested placement is compatible with the
speclalized discovery provided in section 2032 pertaining
to the exchange of medical reports in personal injury :
litigation. :




2. Section 1246.1(2) should be deleted.

This subsectlon authorizes the Judicial Council to
prescribe different times than those specified in the

demands and for Serving and filing statements of valuation
data. The Committee feels that the statute itself should
prescribe and specify these times. A rule of couprt
prescribing different times would be confusing and a trap
for the inexperienced practitioner in eminent dowain.

3. _The wordiné of section 1246,2 ‘c; 4 should be
cha%Fed to conform wi e aggggge used in ence e 820
Civil Code of Procedure sec don 1272) to read as follows:
"(4) The cost of reproduction or
replacement of existing improvements on
the property less whatever depreciation or

obsolescence the improvements have suffered
and the rate of depreciation used. "

4. _Section 1246.2 (d) 5 should be changed to conform
with the language used in Evidence Coda sactlons ol15, BI6
and & Code of CiviI Procedure sections {1, 1271.9 and

5 ), 'he irst sentence should be deleted and saraflted
to read as fol OWS &
m“-_

"(5) The price and other terms ang
¢circumstances of the transaction."

The foregoing are the comments and recommendations
of the Committee, - :

Although ho position was taken by the Committee
&3 such, some members have raised the following considerations:

(a) The words "statements op® should be deleted from
line 46, page 2 of the bill as amended May 7, 1963. The bill

to list in the statement of valuation the name and business and
residence address of each and e€very person to wiomthe appraiser
has talked, including the owner of the property being valued,
the parties to all of the sales otherwise disclosed, the authors
of text books, political figures whose latest pronouncements
may influence the market, aml even the attorney for the condemnor

or the property owner. It is felt that there wouid be a sufficient

disclosure if only the name and business op residence address

of persons upon whose opinlon the opinion of the appraiser is
based in whole or in part, since such would require disclosure
of engineering,'geological, accountancy, and other similar typea
of consulting experts! opinions.

(b) Section 1246.2 (¢) (5), which now requires a
disclosure of "the gross and net income from the property, its



reasonable net rental value? its capitalized value and the
rate of capitalization used” is ambiguous in its meaning.
This ambiguity is apparently introduced by an effort to
paraphrase the language of C.C.P. §1271.8. The required
disclosure would be more meaningful if the language were

"the reasonable net rental value and the gross income

and expenses upon which it is based, the depreciation factors
and rate of capitalization used, and the value indicated by
such capitalization.”

{c¢) There are no provisions for sanctions where under
proposed C.C.P. 81246.5 the Court may "upon such terms as may
be just" permit evidence to be introduced which is not
disclosed by the statement of valuation data. The following
language to be added as a sub-section is suggested:

"(¢) 1In making any determination under this
sectlon, respecting the terms upon whieh such
permission may be granted, the Court may take
into consideration the additional expense to
which the opposing party may reasonably be
subjected in investigating, confirming and
Preparing rebutal of such new evidence."

Presumably the Commission assumed that the court's power in
this matter 1s implied as the relief sought is of the nature
of that allowed in C,C.P. 437.

In connection with the foregoing, I quote the
following resolution of the Board of Governors of the
State Bar: :

"RESOLVED that the Committee on Condemnation
Law and Procedure is authorized to express to the
California Law Revision Commission the views of the
Committee on the tentative recommendations of the
Commission re revision of the law relating to
eminent domain, the Commission to be advised that
such views are those of the Committee only and ho
necessarily those of the Board of Governors.¥

Please advise if we can be of further assistance.

Very truly yours,

3 {
man, omm ee on
Condemnation Law d Procedure.

HJ:sa
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STATE OF CALIFORNIA—TRANSPORTATION AGENCY EDMUND G. BROWN, Governor

DEPARTMENT OF PUBLIC WORKS

C‘ DIVISION OF CONTRACTS AND RIGHTS OF WAY (LEGAL)

~ 1120 N STREET, SACRAMENTO

O

April 25, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commisslion
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Re: Discovery in Eminent Domain Proceedings

The Law Revision Commlssion recently requested the Depart-
ment of Public Works to comment on the 1963 recommendation

of the Law Revision Commission relating to discovery in
eminent domain proceedings and Senate Bill No. 71l as amended
in the Senate on May 7, 1963. The Department has previously
commented in detail on the recommendation of the Law Revision
Commission by letter to the Commission dated October 11, 1962.
In general, the comments and suggestions made in that letter
still represent the Department's positlon on the 1963
recommendation. The original bill that was recommended by
the Law Revision Commission was amended in the Senate and the
enactment of the new eminent domain evidence statute (stats.
1965 Ch. 1151} at the last session of the legislature
necessitates further comment on several of the sections in
Senate Bill 71 as last amended.

Section One: Section 1 of the blll should be deleted. The
Tommission, in drafting.this legislation, has renumbered
without change Code of Civil Procedure, Section 1246.1, as
1246.9. Apparently the Commission believes that the subject
matter of Section 12U46.1 is out of place in its present
location in the Code of Civil Procedure. We see no need for
relocating this sectlon which would add confusion in our
statutes and the judiclal decisions construing this section
by renumbering it. Sectlon 1246.1 is not the section that
should be renumbered in order to accommodate the new sectlions
pertaining to the mechanics on the exchange of valuation data.
The sections for exchange of valuation data can easily be
placed in the discovery portion of the Code of Clvil Procedure
with possibly a cross-reference section in the eminent domain
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portion of the Code of Civil Procedure. This suggested
placement is compatible with the specialized discovery
provided in Section 2032 of the Code of Civil Procedure
pertaining to the exchange of medical reports In personal
Injury litigation.

The northern section of the State Bar Committee on Condemn-
ation Law and Procedure hes also recommended that Section
One of the bBlll be deleted.

Section 1246.1(e). This subsectlion authorizes the Judicial
Councll to prescribe different times than those speclfied

in the proposed statute for serving and filing demands and
cross-demands as well as serving and filing statements of
valuation data. We believe that the statute itself should
prescribe and speclfy these times. A rule of court prescrib-
ing different times would be redundant, promote confusion
and may not be fully known to the inexperienced practitioner
in eminent domain law. We therefore see no need for sub-
section (e).

Section 1246.2(b). This section as presently proposed would
require the name and business or residence address of each
person upon whose statements or opinions the opinion of the
witness is based in whole or in sSubstantial part. The Depart-
ment believes that this information (name and address) should
only be supplied in situations where the opinion of the
witness is based in whole or substantial part on the opinion
of others as differentisted from factual statements of other
persons. Where the statement relied upon is a factual state-
ment, whether written or oral, the data will be exchanged
under the appropriate section requiring the exchange of such
factual data, It would be burdensome and redundant for both
parties to have to list all of the many persons whose hearsay
statements, whether written or oral, are relied upon by the
expert valuation witness.

It is suggested that the words "statements .or" be deleted from
line 46 of Senate Bill 71 as amended on May 7, 1963.

Section 1246.2(c)(%4). The wording of this subsection should
be amended {0 conform with the language used in Evidence Code
Section 820 (Code of Civil Procedure Section 1272) to read as
follows: :

"{4) The cost of reproduction or replacement
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of existing improvements on the property
less whatever depreciation or cbsolescence
the improvements have suffered and the rate
of deprecilation used.”

Section 1246.2(d)(5). This section should be amended to
conform with the language used in Evidence Code Sections 815,
816 and 817 (Code of Civil Procedure Sections 1271, 1271.2
and 1271.4), The first sentence should be deleted and re-
drafted to read as follows:

(5} The price and other terms and circumstances
of the transaction."

The Department believes that legislation along the line of
Senate B1ll No. 71 as last amended on May 7, 1963, incorpor-
ating the suggestions and comments made in this letter

would be a desirable adjunct to the present discovery devices
now authorized by the Code of Civil Procedure. The simultaneous
exchange of valuation data with appropriate sanctions should
reduce the cost of dlscovery and trial expense for all parties
in condemnation proceedings. It would provide an inexpensive
means whereby the parties can obtain valuation data and thus
reduce or ellminate the use of other more expensive forms of
dlscovery, such as the taking of depositions of the owner or
expert valuation witnesses.

As recent Appellate Court decisions have indicated e.g.
Swartzman v. Superior Court, (41 Cal. 721), and Mowry v.
Superlor Court, (202 Cal. App. 24 229), discovery of this
Type of information should not be a "one-way street" and
nelther party should be able to obtain a "free ride" from
the other party's diligent preparation for trial. Sanctions
are necessary to fully carry out this new type of discovery,
otherwlse, the parties will be relegated to the tactics of
"gamesmanship” which were in vogue prior to the adoption

in Californla of the new discovery statute.

We appreciate the opportunity of again commenting on this
matter of discovery in eminent domain proceedings. For your
information and ready reference, we are enclosing copies of
our previous letter to the Commission dated October 11, 1962.

Yours very truly,

ROBERT F. CARLSON
Assistant Chief Counsel

S
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October 11, 1962

Law Revision Commission
School of Law

Stanford University
Stanford, California

Attention Mr. John H. DeMoully, Executive Secretary
Gentlemen:

Re: Pretrial and Discovery in Eminent Domain
Proceedings

Your lettersof January 25 and August 14, 1962,
Tequested this Department to comment on the October 11, 1961,
draft of the tentative recommendation and proposed legislation
relating to pretrial conferences and discovery in eminent
C: domain proceedings.

In view of the uncertainty of the law at that time,
we refrained from specific comment. Since our last letter to
the Commission, the Supreme Court has decided the Greyhound
and companion cases pertaining to discovery. The Supreme
Court has recently decided the case of People v. Donovan, 57
A. C, 374, and the Third District Court of Appeal decided the
case of Mowry v. Superior Court, 202 A.C.A. 263. In the interim
we have had the beneflt of the reports of the State Bar Committees
on Condemnation Law and Procedure and Administration of Justice.

At the outset, we wish to advise you that the official
position of the Department of Public Works concerning any pro-
posed legislation to be introduced at the 1963 Session of the
Leglislature is subject to the approval of the administration.
However, we would like at this time to present to the Commission
our present thoughts and comments on this matter for whatever
ald they may be to the Commission..

PRETRIAL

As we Indicated in our letter of October 25, 1960,
to the Commission, the conclusion and recommendation of the
consultants concerning pretrial procedure in emiaent domain
- cases came as no surprise., We certainly agree with the con-
(:, sultants that pretrial conferences have a '"tendency to prolong
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and make more expensive a condemnation action'" and "has not
fulfilled the goals that were envisioned by its proponents"
(Study, page 26). We note that the Commission in its tentative
recommendation of October 11, 196l has refrained from making

a specific recommendation to the next Legislature concerning
pretrial conferences in eminent domain proceedings. We believe
that the Legislature should be given the benefit of the Commis-
sion's consideration, as well as the consultants' recommendation
on this matter.

It is our thought that there should be legislation in
the gemeral area of pretrials providing that pretrials should
only be had in the cases where a party to the action, or the
court, s0 requests. This is similar to legislation which was
introduced at the 1961 Session of the Legislature. In addition,
the State Bar Committee on Condemnation Law and Procedure, in
its comments concerning pretrial conferences, had this to say:

"Pretrial conferences in eminent domain actions
have caused duplication of work and an increase

in costs in an area already overburdened with
costs. Commensurate benefits have not been
realized. The need, if any, for a pretrial
conference will be minimized if the Committee's
recommendations respecting discovery are adopted.”

The Committee recommended as follows:

"Pretrial conferences should be held in eminent
domain proceedings only if requested by a party
or requested by the presiding judge or judge
before whom the action will be tried,"

The growing dissatisfaction with the present pretrial
practice is evidenced by the action of the recent Council of
State Bar Delegates, which voted almost unanimously to make pre=-
trial discretionary.

DISCOVERY

It has been consistently our opinion, based on the
experience of our office, and discussion with attorneys who
usually represent propertg owners, that the discovery procedure
provided in the act of 1959 is not an effective or efficient
instrument for the promotion and administration of justice for
either the property owner or the condemnor in the average
condemnation proceeding. Moreover, the appellate courts have
felt constrained to hold, contrary to what we believe to be
the expressed legislative policy set out in the act of 1959,
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that discovery be applied to cases involving expert opinion
evidence and work product. Accordingly, we are faced with a
situation which we feel is unfortunate. However, it is our
feeling that some of the recommendations of the Law Revision
Commission for a simpler and less costly simultaneous exchange
of certain factual information would be preferable to the in-
discriminate and costly application of usual discovery devices
to the general condemnation action and particularly to matters
of opinion and work product. Accordingly, we offer the follow-
ing suggestions to the Commission for its considerationm.

To the end of simplifying the proposed statute, we
believe that there are certain items that should be left out
of the exchange of valuation data. This thought is in accord-
ance with the recommendation of the State Bar Committee. We
will comment more specifically on these suggested deletions
in each section of the proposed statute.

The District Court of Appeal in the Mowry decision
(supra) held that the Discovery Act of 1959 contemplated the
exchange of information between condemnor and condemnee (page
277). However, neither the Discovery Act of 1959 nor the
Superior Court Rules specifically outline the procedure for
such an exchange., The mechanics of such an exchange should be
specifically spelled out by statute in a simple manner, provide
ing an expedient method and workable sanctions. Inasmuch as
it would be difficult for a court to "legislate" on the
mechanics of such an exchange, this would be an appropriate
subject for legislation. We strongly endorse the recommenda-
tion of the Bar Committee that these mechanics must avoid

"double preparation'. With these general comments and suggestions

in mind,we make the following specific comments on. each section
in the proposed statute.

" Code of Civil Procedure Section 1246.9

We note that the Commission in drafting this legisla-

tion has renumbered Code of Civil Procedure Section 1246.l.as 1246.9.

We do not believe that the subject matter of 1246.1 is out of
place in its present position in the Code of Civil Procedure,

In fact, we believe that it is now located in the most appropri~

ate part of the Code of Civil Procedure pertaining to eminent
domain. There is no need for relocating this section and adding
to the confusion in our law by renumbering the section. 1In
addition, this does not appear to be the section that should be
renumbered in order to accémmadate the cdde sectidhs pertaining
to the mechanics on the exchange of valuation data. We respect-
fully suggest that the provision of this tentative statute be
placed in the Code of Civil Procedure in the discovery poxtion,
with possibly a cross-reference section in the eminent domain
portion of the Code of Civil Procedure referring to the




Law Revision Commission -ty QOctober 11, 1962

discovery sections, This placement is compatible with the
speclalized discovery provided for in Section 2032 of the Code
of Civil Procedure pertaining to the medical reports in personal
in%ury litigation. The specialized procedure for exchange of
information in eminent domain proceedings should be treated in
the same manner and placed in the same part of the Code of Civil
Procedure.

Qur comments on each of these sections will, however,
use the Commission's present numbering.

Code of Civil Procedure Section 1246.1(a)

The problem of the timing, both for the time of the
demand and the time that the answers must be served, is an
exceedingly complex one. We believe that this problem of timing
should be resolved after it is determined how much information
is to be exchanged. The more information that is contained in
the exchange the more time is needed, both to prepare the material
and to study and review the opposing party's material. At the
same time the problem of costs for "double preparation" should
be considered. Consequently, we reserve comment on how much
time is needed until a determination is made as to how much
material is to be included in the valuation data. 1In addition,
the pretrial rules concerning the date of pretrial and date of
trial must be taken into consideration. Superior Court Rule 8.12
should be considered in allowing for sufficient time to serve
and answer the demand for the exchange of waluation data. Rule

- 8.12 provides that the time for trial shall not be within ten

days after the pretrial conference and as nearly as possible
not later than five weeks after the pretrial conference. At
the time of the pretrial conference it is the duty of counsel
for all parties to be prepared for trial as required by
Superior Court Rule 8.2.

In many eminent domain actions there are several
parties defendant who either have little or no interest in the
case and who undertake none of the burden of preparing for trial,
e. g., lessees and trust deed holders. Any party could, in
collaboration with the principal defendant, serve a demand upon
the plaintiff for an exchange. The information which this
defendant would exchange would be of no use to the plaintiff
and yet the plaintiff's information would give the principal
defendant a "free ride' because the principal defendant does
not simultaneously exchange any data with the plaintiff. Con-
ﬁequently, we would recommend that Section 1246.1(a) read as

ollows: .
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"1246.1(a) Any party to an eminent domain
proceeding may, not later than 40 days prior to
the day set for trial, file and serve upon any

adverse all party parties to the eminent domain
proceeding and f£ite a demand to exchange valua-
tion data."”

In lieu of the above amendments, a provision could be

added to this section to the effect that service of the demand
must be made on all parties.

Code of Civil Procedure Section 1246.1{(b)

We recommend that similar changes be made in Code of
Civil Procedure Section 1246.1(b){(2). The first part of this
section should read as follows:

"(2) 1Include a statement in substantially
the following form: 'You are required to serve
and file a statement of valuation data upon all
other parties In compliance with Sections 12%45.1
and IZEE.Z of the Code of Civil Procedure not later
than 20 days prilor to the day set for trial and,
subject to Section 1246.6 of the Code of Civil
Procedure, your fallure to do so will constitute
a walver of the right to introduce on direct
examination in your case In chief any of the
evidence required to be set forth in your state-
ment of valuation data.'"

Code .of Civil Procedure Section 1246.1(c)

We recommend that the samé change be made in this sec~
tion so that it will read as follows:

“{c) Not later than 20 days prior to the
day set for trial, the party who served the demand
and each party upon whom the demand was served
shall serve and file a statement of valuation data.
The party who served the demand shall serve his
statement of valuation data upon eaeh all other
party parties em whom the demand was served. Each
party on whom a demand was served shall serve
his statement of valuation data upon the party
who served the demand all other parties,"
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Code of Civil Procedure Section 1246.2(b)

As we suggested at the beginning of our letter, we
believe that the information and valuation data to be exchanged
should be simplified in order to reduce the cost of prepara-
tion and prevent '"double preparation”. This is in accordance
with the general comments of the State Bar Committee. 1In
subsection (2) the information indicating the probable change
of zoning would seem to encompass much detail,with little
corresponding benefit. An examination of the other party's
compensable sales data will reveal the highest and best use
and any contention as to a probable change of zoning. 1In
any event, a simple statement of the contention of the party
as to a probable change of zone would be sufficient to alert
the other side that there was an issue which should be in-
vestigated. Any surprise as to such issue would be elimin-
ated by this exchange. If the Commission desires this in-
formation in the statute the subsection should be amended
to read as follows:

"(2) The applicable zoning and any in-
formation indieatins contention as to a probable
change thereof,"

We agree with the report of the State Bar Committee
concerning subsection (4) on cost data. This element of market
value has minor significance and ordinarily the opinion of the
witness as to value will encompass this method of wvaluation
where applicable. Our thought is to eliminate the statement of
detail, particularly where items of building costs are involved
as this is often quite voluminous.

In subsection (5) the information as to the gross and
net income from the property and the capitalization thereof is
not required in the ordinary case as recommended by the State
Bar Committee. In the unusual case such Information can be

62

obtained by other discovery devices. Consequently, if this sec-

tion is included in the proposed statute, it should be limited
to a statement of the actual income and actual expenses, thus
referring to the basic facts rather than getting into the
vagaries of opinion. This provides factual information and
leaves the evaluation of the data to the expert witness.

We agree with the Committee of the State Bar that sub-
section (7) should be eliminated. Basically, it is a time con-
suming detail which will produce no benefit to the opposing
side.
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Code of Civil Procedure Secticn 1246,2{(c).

The reference in this subsection to the previocus sub=
section (b) should be mere explicit and should be referred to
as follows: ''Subdivision (b} (3)".

Code of Civil Procedure Secticn 1246.3.

If Section 1246.2(b}{S) is eliminated there would be
no need for this section, particularly in view of the fact that
the 1959 Discovery Act already provides in Code of Civil Pro-
cedure Section 2031 for the production and inspection of
documents and other tangible thirgs.

Code of Civil Procedure Section 1246.4.

The amendments to proposed Section 1246.4 that have
been prepared by the State Bar Committee are generally in accord
with our view of this section. We believe the code section can
be simplified and also specifically state that not only must the
notice be given but that the notice must include the information
specified in Section 1246.2. This notice should be in writin%
except that during the actual trial on the issue of market value
the statement need not be in writing and may be made orally to
the satisfaction of the court. With these thoughts in mind
this section should be recast to read as follows:

"1246.4 (a) A party who has served and filed
a statement of data shall diligertly give notice to
the parties upon whom the statement was served if,
after service of his statement of data, he:

"(l} Determines to call a witness not listed
on his statement of wvaluation data;

"(2) Determines to nave a witness called by
him testify upon direct examination during his
case in chief to any data required to be listed on
the statement of valuaticn data but which was not
so listed; or -

"(3) Discovers any datz wequired to be listed
on his statement of data but which was not so listed.

"(b) The notice required by subdivision (a) of
this section shall include the information specified
in Section 1246.2. However, the notice need not be




Law Revision Commission ~8=- October 11, 1962

-

in writing where it is given during the trial on the
issue of wvaluation if the court is satisfied that it
meets the requirements of subdivision (a) of the
section." .

Code of Civil Procedure Section 1246.5.

We are satisfied with the wording of this section as
drafted by the Commission but do not agree with the suggestion
made by the Bar Committee to change the term "witness'" to the
term "expert:witness".

Code of Civil Procedure Section 1247(b).

The Department 1s concerned with the Commission's
proposed statute providing for delivery of a map within fifteen
-days after the request is made by the defendant property owner.
This may lead to the preparation of maps in many cases which
would normally be settled in the course of negotiations. We
believe that the timing of the demand for maps and preparation
of maps should be tied to the time of trial. We are not aware
of any problems with respect to the present 30-day requirement
and see no need for a change.

) In conclusion, we note that the RePort of the State
Bar Committee on Administration of Justice "felt there were
numerous objections to the tentative form" of this statute.

We would appreciate being advised when the Commission
will finally consider this matter.

Very truly yours,

Chief of Division




EXHIBIT III .
LAW OFFICES OF
RICHARD V. RRESSANT BRESSANI anp HANSEN GERALD B. HANTEN
| (1935 1205 BANK OF AMERICA BLDG, i cu‘;;m
TELREPREOMNE 2840888 ————
RICHARD B. KLO§

BAM JOBE 13, CALIFORNIA

November 15, 1965‘

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

In answer to the Commission's seeking comments on whether
legislation along the line of Senate Biil No. 71 is needed and
desirable, I would advise as follows: : -

it is my opinion that it is not needed nor is it desirable,.
I have no great objection to ir, however, if the actual practical
experience of others has to them shown some need for it,

I have tried half a hundred condemnation cases, and settled
as many more in the last fifteen years, and these are usually
most substantial in nature, and we have never indulged in any
discovery procedure.

We, however, prepare cases minutely, and in so doing prac-
tically know what the other sides experts are going to say. I
have never been really materially surprised by the opposition
in trial of these condemnation cases. :

Any degree of discovery tends to make for a scattered trial
followed by a court trial. I believe that the general discovery
procedures are adequate for condemnation purposes. At the pres-
ent time, we always seem to represent propertv owners, who can
by the very existence of the general discovery procedure, usually
obtain from the condemnors' Counsel a statement of their highest
Appraiser's position. For instance, in a recent condemnaticon case
ionvolving some 44 acres near Stanford, on the freeway goiag through
a school, we gave the State cur take vaiue from our main Appraiser,
they gave us their first appraisal at $225,000.00, later vorrected
it to $470,000.00 for take and severance, and we made our severance .
claim, and the case was settled pretty clese to our terms for
§947,000.00, The gereral discovery procedures facilitate if not
compel thig, Incidently, we had worked on the case for well over
a year, and in fact were not interested in hearing what they had

to say about it.



2~=Mr, John Y. Deroully Novezber 15, 1965
- . ]

I commend you and the Commission Iz its fine work. In-
cidently I have & shorter version of a moving cost and incidental
loss amendment, agreezble tso your earlier recoamendations, now
put through the State Bar procedure and part of the Bar's
legislative programx for next year. The Commission's peosition
on this was helpful in my getting this as part of the Bar's
progran.

Very truly yours,
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FRANCIS M. O'NEILL

TAN
FRANCIS M. O'NEILL °
RICHARD L. HUXTABLE RicHARD .. HuXTABLE
WILLIAM 3, COSKRAN ATTORNEYS AT LAW

458 SOUTH SPRING BETREET r SUITE 538
LOS ANGELES |3, CALIFORNIA
MADIBON T-R2131

May 19, 1966

Californis Law Revicion Comaission
Room 30, Crothers Hull

Stanford Universiiy

Stanford, California, 94305

Attentlion: John H. Deloully
Ret Discovery in Eminent Domain

Procedures,
1963 Senate 3111 71

Gentlenen:

It is oy understandins that vour Qommission is investli-
-geting and consldering the possibility of reintroduction of
1963 Senate Bill T1l, relating to voluntary exchange of value
ation deta in eminent donein proceedings,

As an ingdividual attorney preeticing in the fleld,
speaking only for myself and nol as =z member of ony group
or commlttee, I would like to make the followlng suggestions
releting to possibvle modlficstion of that bill, These sug-
gestions relate Lo the text of that Hill as it wza znerded in
the Senate, ifay 7, 1965, Partieular attention is invited to
items 3, 7, 9 and 10 which relate to matters which I do not
belleve are otherwise belnz called to your attention.: -

1, 3ection 1 of the Bill, renurbering existinz section 1246.1
G.C.F., should pe deleted. Renurbering of a frequently
cltyed, long standing Section is likely to lead to great
confusion.

2. Propoged C.C.P, §1246.1 (o) [pege 2, lines 26-34] should be
eleted, The tize periods inveolved should be clearly
stated in one nlace to svold confusion.

3. New C.C.P, §1246.1 (e) [page 2, line 26 et seq.] should be
add and should bear a different section deslignation if
present C.0.P. §1246.1 is not renurbered)., The time periode
preseribed in proposed §1246.1 21l relate to the day set for
trial, whiekh gould resuli in suenh procedures not belns come
plete at the tine of pre~trial conference’ 1f there is one.
Thies would result in confusion and "loose" pre~trial orders,
I sugzest a new gubsectlon {e) providing:

"{e) Were pre-trial conference ls set, the periods
preacribed by this section shall be applied prior to
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the date set Tor such pre-irial conference, however,
Wnere novice of sueh pre-trial Ls served less than

55 days nrior to the duzte set, any verty wmay, not later
that 10 days afler service of such notice, serve and
file deuend to exchanze of valuation data; znd, upon
nmovlion of either party, the date theretofore set for
the pre-trial conferernce shaell be postponed for such
period as shall be necessary ito nermit filing of cross-
demands and statements of valuation dafta as provided
in suwp=sections (2) through (&) of this section.”

Proposed Section 1246.2 (b) [pege 2, lines 40~47] should be
Modified 1o read as follows:

"(2) The name and adéress or residence addrezs of each
person intended %o Te called as a witrness by the party
to testify to his oplnion of the value of the property
described in the demand, or cross-denand, or as to the
anount of the damage or benefit, if any, to the larger
parcel from which such property ls taken, and the nanme
and business or residence address of each person other
than the oimer of the proverty or propverty interest
beins valued, other than fhose persons disclosed in
compllance with sub-sectlon (a) hereof, and other than

arties to irensactions disclosed under sub-gection (c)

1_bereof, upon Whose scatoHende-e¥ oplinion, setheri

of statisticel data or other svecialized study or anal-
Tsiﬁ,“the opinion 1g baged in whole or 1ln substantial
nart. '

The section as proposed by the Bill, if strictly
anplied, ecould recgulre disclosure of the nemes and addresses of

- an almost interminable nuxber of persons, including the ocwmer,

5a

-the parties Lo all of the zzles, the authors of texthooksa,

politiecal Tirures whose latest zronouncements may influe~ .
market values at the noment, the attorneys for the parties,
counter clerks in povernmental offices, ete.

Proposed Section 1246.2 (e¢)(4) [page 3, lines 9-11] should
be agnended to relate o exiebing lmprovements on-the property.

Proposed Section 1248.2 {e)(5) [page 3, lines 12-14] is
ambiguous, ard should be modified to reads

"(5) The reasonaible net rental value and ithe gross
income and expenses upon whiech it is based, the depre-
clation Taectors and rate of capitalization used, and
the value indicated by such capltalization,

- Broposed Section 1246,2 {d)(5) [page 3, lines 27-31] should

be modified to provice that the vrivilege conferred by the
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second sentence of that sub-section may ve used "only

where a complete statement of the conslderation apd other
circumatances of the transaction would be so lengthy as

to place an undue bHurden upon the answering party, or are
g0 complex or uncertain as to regulire legal interpretation.”

Propoged Section 1246.5 {page 4, lines 31-51] should be
amended to acd sub-section {e¢) which would read as follows:

"{e} In making any determination under this sectlon,
respecting the terms upon wihlch such permission mey be
granted, the Court mey take into consideration the
additlional expense 1o which the opposing pariy may
rezsonably be subjlected in investigating, confirming
and preparing redvuttal of such new evidence, and may
order that the party seekxing such permission reimburse
aid oppoeging party for suech additionzl exvense."

Proposed Section 1247b [page 5, lines 13-23] as amended by
the Bill would pertmilt a reguest for map to be f£1lled not
later than 45 days prior to the day set for trial, but
would reguire the condemnor to comply not later than 15 days
orior to tihe day set for ore~trial couference. These
gpeclfications in time would moke 4t possidle to fille a2
demand for the mep after the due date is already past or so
20 ghortly prior to ithe due date 23 to make complliance
impossivle. I wouwdd suzzest thot the compliance in all
cases be reculred not loter thon 30 days prior te the date
get for trial, bul that the entire section Ye amended by
the addition of the Tollowing:

"If the ease ig sget for pre-trizsl conference, the periods
Prescribed hereby shall bDe aznlicable prior to the date
set Tor such pre-irial conference, however, such appl!-
catlon shall not reqgulire defendant to reguest such map
earlier then 10 dayg following receirt of notice of the
date set for cuch sre~trial conference."

10, An zsceompanyinz omission in present procedures should be

corrected by Iinclusion in this enacliizent. The condermor
should be reguired at 2 tine substantislly i1xn advance of
pre=trizl conference, to notify all persons who have appeared
aggerting any c¢lazlin or defense relalting to the property being
talzen, of the apdearance of all other parties elaiming an
Irnterest in that snorcel. Under vresent procedureg, it 1s
possible fora person bellevelns hwe lg the owner of the
property in cuestion Lo sryond substantial swis of money in
prevarciion for trial only to learn that his interest is

- gubordirate to the cloinm of sone other rverson who is entitled

to deferd the action. slthougzh sueh conflieting elaims
woulid be revealed ai pre-trial conference, 1 there is one
had 1In the cese, even ther it is too late to aveid exvense.
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It is difficult to fix 2 %ize ot waleh suen notice would

requlred unless 1t would relote to “he Tillne of a requent
to have the mailer ast fow wrinl, or U0 a request for pre-

ference in calender setiing,. I would zuzpest that §1264
o the Colc of CLlvil Procedure to amended Lo add:

"No preferencs shall be cllowed herewfer uatil such
tine as the condemnor has ziven weitien notlee to all
persons cppeardng in {the action asserting any claim,
defense or interest 1n the varecel being taken or in
the larger varcel of whieh it is = part, which notice
shall s“ete (a) the nzme of each other party who hasa
appesred claiming interest ia the desiznated pareel orp
parcels, and, as ‘o each tarty so appesring, (b) the
nature of such clainm of interest and of any other de-
Tense asserted, (¢) the zmount of Just comdensation cla

et b g

&g the voilue of the parcel taken and (¢) as damases Lo the

rewairder, 1f any, and {e) the rane and address of said
party's attorney of record.!

////j&ﬂykényly yours,

HARD L. ZUXTAZLE T~



ACT MIYPER
COUNTY COUNSEL

CLAYTON H. PARKER

CHIEF ASSISTANT

BEYMOUR 5. FIZER
JOHN M. PATTERSQ
ASSISTANTS

EXEIZIT V

THE COUNTY COUNSEL
" County Of Orange

ARTHUR C, WAHLSTEDT, JR.

LU~ ~TLAyY

COUNTY A0MIMISTRATION BUILIING » P 0. BOX 1863 * SANTA ANA, CALIFGRHNIA B0

RUBERT . NUTTMAN

ROMALD STEELMAN

WiLLIAM J. MECCOUR
JOSEPH W, BLOCKE
JOHK W. ANDERSON
JAMES 5. QK AT AKE
DEPUTIES

T December 22, 1965

R

Mr. John H. peMoully
Executive Secretary
California Law Revision
Room 30, Croithers Hall
Stanford University
Stanford, California 94305

Re: Recommendation and Study Relating to
Condemnation Law and Procedure

Dear Mr. DeMoully:

Pursuant to your request, this office has reviewed
the tentative recommendations of the California Law
Revision Commission relating to condemmation law and
procedure and Senate Bill No. 71 which passed in 1963
but which died in the Assembly Judiciary Committee.

Generally, we are of the opinion that the proposed
legislation would encéurage earlier preparation by the
condemnee with the attendant opportunity for settlement
of the case,

There is, however, in our opinion an arciicias
feature wissing from the proposed legislation. While
the proposal provides for the exchange of information,
it does not insure that the exchange of information
will be simultaneous. To this =xtent, it would encourage
last-minute service of the information. Reference is
made to Page 721 of the above referred to recommendation
and study which sets forth the procedures of the United
States District Court for the Southern District of Cali-
fornia where the information is lodged with the Clerk
and when all such statements have been so lodged, they
are then served on the appropriate party by the Clerk.
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A simllar provision appears in the New York Court of
Claims Rules for the exchan%e of Appraisal Reports
through the office of the Clerk.

Very truly yours,

ADRIAN KUYPER, COUNTY COUNSEL

SSp:ft
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.
MARTIN J. BURKE TELEPHONE

T mARRY & WILLIAMS B23-4138

ROYAL M. SORCNSEN
DWIGHT A MEWELL

LAW GFFICES
SAMES T.SRADESHAW, JR.

BURKE, WILLIAMS & SORENSEN
RICHARD R. TERZIAN GUITE 720 ROWAN BUILDING
MARTIN L. BURKE ! - L -
CARL B, MEWTON 458 SQUTH SFRING STREET
LOS ANGELES, CALIF. 90013

September 15, 1965

california Law Revision Commission
30 Crothers Hall

Stanford Universilty

Stanford, California 94305

Re: Proposed Eminent Domain Law Revisions

Gentlemen:

T would be interested in receiving any proposed
vevisions of the law of eminent domaln made by the Law
Revision Commisslon,

In preparing the revisions of law in the eminent
domain fleld, it would be my suggestlion that the Commission
carefully review the operation of Department 60 of the Los
Angeles Superior Court, which is the eminent domain law and
motion and pre-trial department. In this one department many
procedural changes have occurred which have greatly asslsted
in the orderly processing of eminent domain actions. It is
my view that there would be considerable state-wide benefit
in the general implementation of the procedures utilized In
this department,

Although I am a member of the Los Angeles County
Bar Association Condemnation Procedures Commlttee, I am
writing this letter individuvally and not on behalf of the
Commnittee. '

T will lock forward to recelving any materials which
are developed by the Commission in the eminent domain field,

Sincerely,

CKN:hw




T. H. DCLAP .
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TiNNING & DELAP
ATTORMETYS AT LAW

v
COURT AND MELLUS STREETS

DANA MUROOCK MARTINEZ, CALIFORNIA 94554
FOBERT T. ESHLEMAN . ’ -
AKX WIRCOX, JR, 228 -5440

WwAMES E.COX

oM FILICE

ROGERT M SANFORD, JR.

November 24, 1665

BERNMARD F. CUMMING
AUSTIN A GIBAONS

California Law Revision Commission
School of Law

Stanford University

Stanford, California

Attention John R. McDonough, Jr., Chairman

Gentlemen:

Re: Your No. 4 - Discovery in Eminent Domain
Proceedings

I have read with iInterest your recommendation and
study and particularly your summary at page 753 of same,

It is my opinion that adeguate discovery procedures
are now available. It is my further opinion that legislative
and court-crcated rules attempting to codify discovery lmpose
virtually prohibitive cost upon landowners. This practical
aspect of econonic ‘ldiocy is generally lost sight of by those
who would promulgate rules.

It is our experience, and I expect that we have as active
an eminent domain practice as any office in Northern California
winich represents _andowners, that the attorneys for the condemning
agencles are salaried, "eager beaver'young gentlemen who virtually
inundate landovners with pondercus interrogatories, etc.

I3 is our further experience that we have had to make any
number of notions at every stage of the proceedings, particularly
in dealing with the Division of Highways of the State of Califcornisa
which are essentially absurd. I believe that this view is shared
by the people who represent and try owners' cases in eminent
domein. The state fregquently advances absurd legal theories, both
in discovery and at trial, and the resources available to them are
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economically overwhelming when compared to those that even
qualified offices can afford to bring to bear on the average
. owner's case. .

In short, we request that this matter be left alone.
The new eminent domain statute is bad law and is considered
foolish by anyone who has had any experience with property
valuation. Ior exaxmple, the notion that listings are not
inportant fies in the face of the concept that you are trying
" to make these hypothetical proceedings comport as closely as
possible to & real world transaction.

I hope that the rather cholericnature of this letter
dees not detract too greatly from the sincerity of the recommenda-
tion contained. The landowner does not have the protection
afforded him by our courts that they afford the other rights
ol equal dignity set forth in the due process clause. In fact
the trend is in the contrary direction.

Yours sincerely,
. ' - ‘fa
W7 AP «f Kﬂ/
. James E. Cox

JEC:vD




EXHIBIT VIIL

EXTRACT FROM RUIE ¢ CF UNITED STATES DIPTRICT COURT IN IS ANGEIES
{Bffective June 1, 1966)

)

£

RULE 9. PRE-TRIAL PROCEEDINGS :
. ALL CASES SHALL BE PRE-TRIED UNLESS WAIVED BY ORDER
OF THE COURT. ‘

{s) Netice: After & civil action or procesding, including admiratty,
is at issue, unless the court or the judge in charge of the case other
wise directs, the clerk will place 'fge cause on calendar for pre-trial
conference on the Monday nearast &0 dsys thereafter and wil| there-
upon serve all parfies appearing in the case by United States mail
a "Notice of Pre-Trial Conference” in the form prescribed by the
P&ciige to whom the case is assigned or in the form substantia as

ows:
| T ifl’:I of Court and Cause)

No.: _ —_—
Notice of Fra-Trial Conference

of this court &t o'clock on
~— 19, pursuant to Ruls 16 of the Federal
Rules of Civil Procedure and Local Ruls 9 of fhis court: and -unless
excused for good cause, sach appeaning in the action shaff
be repressnted at pre-trial confsrence snd at all pre-frial: mestings
of counsel, by the attorney who is to have charge of the conduct
of the #Ii_?.i. on behalf of such p'ar'gn;.ma ond be
“The propasted pre-irial coi edir must be lodge
with the clerk not later than 5:00 p.m, on the Wodmdww-m:
the conference date. o
o

in Courtroom No.

JOMN A, CHILDRESS, Clark

By. — Deputy.”

[b} Procedure: Upon receiving notice of a pre-trist '

1. It shall be the duty of sach party and counsel .appearing to
comply with all requirements of this rule, unless the court otherwise
directs:

2. Applications to be relieved of complisnce. may be made in the

.| manner hereinafter provided in subdivisions (h} and (] of this rule;

3. All documents, other than exhibits, called for by this rule shall

. be ‘:)iiad i’ duplicate and in the form required by iocal rule 4.

very ‘ 2 As soon as issue 5 joined, discmrﬁ
proceading®; including requests for admissions, should begin and a
discovery procesdings shall be completed, if possible, prior to the

re-trial conference. -

{d} Meetings of Counsel: Not later than 40 days in advance of
trial conferance, the atforneys for the perties shall meet together
t a conveniant time and place for the purposa of ardving at stipu-
ations and agreements all for the purpose of simplifying the issues
0 be tried: At this conference betwsen counsel, ali axhibits other
n those to be used for impsachment shall be exchanged - and
ined and counsel shall also exchange a fist of the names and

ddresses of witnesses to he called at +he trial includin expert wit-

: each photograph, map, drawing and the like shal bear, upen
face or the reverse side thereof, a conciss legard stating the
slevant matters of fact as o what is claimed to be fairly depicted
eby, and as of what date. Each attorney shall also then make
nawn 1o opposiig counse! his contenfions Fegarding the applicable

FAILURE TO DISPLAY EXHIBITS TO OPPOSING COUNSEL AS

| REQUIRED 8Y THESE RULES SHALL AUTHORIZE THE COURT
.JTO REFUSE TO ADMIT THE SAME INTO EVIDENCE.

(o) Memorandum of Contentions of Fact and Law: Not later than

IS days in advance of pre-tria! conference, sach party appearing

-1shall serve and file with the clerk -a. "MEMORANDUM OF CON-
"| TENTIONS OF FACT AND LAW™ containing a concise sfatement of

.1the material facts involved as claimed by such party, including:

"'This case has been placad ‘on c.alondar for pre-trial conference . _
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.8 4 In eminent domain proceedings, sdditional prectrial disclosure
M shall be made as follows: v

a. Not iater than 30 days in advance of pretrial confarence,
‘Jooch party appearing shall serve and file a summary "STATEMENT
JOF COMPARABLE TRANSACTIONS" containing the relevant facts
J2s to each sais or other transaction to be reljed upen as comparabhy
Jto the taking, including the alleged date of such transaction, the
names of the parties thereto, and the consideration therefor: together
with the date of racordation and the book and page or other identi-
fication of any record of such iransaction; and such statements chall
'be in form and content suitable fo be presented to the jury as a
- summary of evidence on the subject:

b. At least 20 days prior to trial each porty appearing shall
serve and file o "STATEMENT AS TO JUST COMPE:ISA'.?I "
setting forth a brief schedule of confenfions as. fo the following:
{1} the fair market valus in cash. af the time. of taking, of the estate
or interest taken; (2) the maximum amount of any bensfit proximataly

sulting from the taking; and {3) the amount of any claimed damage
rosimately resulting from severancs. .

#* % * ¥ W # 4%

1 6. Each party shall set forth & brief statement of #he points of

lew and & citation of tha authorities in support of each point upon
which such party intends to rely at tha trial, which- will setva to
sotisty the requirements of local rule 12, : .

7. Each party shall set forth & statement of any issues in the plead-
ings which have been abandaned, ' ' o
r 8. Each pacty shall set forth a fist of ail exhibits such party expects
to offer at the trial other than thoss to be used for im éachrient
with a description of each exhibit sufficient for identification. the
list baing substantially in the following form: : S

Case Tits: Case No,

LIST OF EXHIBITS

NUMBER DATE DATE '
MARKED  ADMITTED DESCRIPTION

INSTRUCTIONS: ,
ace case caption at the top as shown, and show “Plaintiff's™
or "Defendant's” before the word "Exhibifs,” and, below that, only
the spaces Isbeled “"Membar” and "Dascription are reguired to be
filled in priar_ to trial.
Plaintiff shall number exhibits numerically and defendant by
-'Bs!‘?habefic Ietters, as follows: A to Z: then AA to AZ: then BA to
, ate. ’
Consult the judge's clerk concerning problems as to the number-
ing of exhibits.
9. Each party shall set forth the names and addresses of all pros-
sctive witnesses and. in the case of expert withesses, a narrative
atement of the &ua!iﬁcaﬁons of such witness and the substance of

the fasﬁmonr which such witness is expected to give. Only withasses
so listed will be permitted to testify at the trial except for good
cause shown, .
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[f Conduct of Conference: At pre-tral confersnce. +he courf will

.| consider;

I. the pleadings, papers and exhibits then on file, including the
stipulations, statements, and memorandums filsd pursuant to this
order and all matters referrad to in F. R. Civ. P.. Rule. l&; ‘

Z, all motions and other proceedings then pending, inchrding &

motion to disiss pursuant to F. R. Civ. P., Rule 4|{b}. or Admiralty
Rule 38, "for failure . . . to comply with thess rules of any order of
couwrt”; or to impose attorneys' ?;es and costs or other psnalfies
pursuant to F. R. Civ. P., Rule 37, or Admiralty Rule 32C, for failure
of a party to comply with the rules as to discovary; or to impose .
personal liability upon counsel for excessive costs pursuant to 28
US.C. & 1927 or Local Rule 28: , _
" 3. any other matters which may be presented relative to partiss;
process, pleading or proof, with a view to simplifying the' issues and -
oringing about & just, spsedy, and inexpensive determinafion of the
case; and :

4. upon conclusion of pre-trial conferenca, the court will set the
case for irial and enter such further orders as the status of the case
may raguirg. _

{g] Pro-Trial Conforance Order. Not later than 5:00 p.m., on the
Wednesday prior to the pre-trial confarsace, plaintiff shail sérve énd
lodge with the cleik a proposed Pre-Trial Confarence Order, approved
a3 to form and substance by the attorneys for alt poriies sppéaring
in the case, and in form substanfially as foflows:

“[Titte of Court and Cause) : _

No - PRF-TRIAL CONFERENCE CORDER

"Following pre-trial procsedings pursuant to Rule'-th of the

Fedaral Rulas of Civil Procedure and Local Rule 9 of this court,

IT IS ORDERED: , -

b This is an acfion for: [Here state nature of action, dbsignate

the parties and list the pleadings which raise the issues);

" oaen WL . e -1



- Federal jurisdiction and venue are invoked upon the ground: |’

LHare fist a concise statement of the facks requisite fo con-

er federal jurisdiction and venuel: : L '

Il The following facts are admitted and require no proof: [Hers
list each admitted fact, including jurisdictional facts);

IV The reservations as fo the facts recited in paragraph II

ehove are as follows: [Here set forth any objection reserved |
by any party as fo the admissibility in evidence of any ad-}’

mitted fact and, if desired by any party, limiting the effect
- of any issue of fact as provided by F. R. Civ. P.. Rule 38{b),
or Admiralty Rule 32Blb), as the case may be);
. Y The following facts, though not admitted, are not o be
contested at the trial by evidence to the contrary: [Here
 list sach); '

VI The following issues of fact, and no others, remain o be
fitigated upon the trial: {Hers specify each; a mere general
statement will not suffice); , :

* VIl The axhibits to be offered at the #rial, togather with a
statement. of all admissions by and all issues between +he
parfies with respect thersto, are as follows: {Hers list all

ond things infended to be offerad at the trial by
sach party, other than those fo be used for impeachment,
in the sequence propossd fo be offered, with a description
of sach sufficient for identification, and a statement of all
admissions by and all issues between any of the parties as
to the genuineness therecf, the due execution thereof, and
the truth of relevant matters of fact set forth thersin or in
any legend affixed thereto, together with a statentent of any
objections reserved as to the admissibility in evidence there-

VIl The following issues of faw, and no others, remain to be
: Ii?gai;'c; upon the trial: (Here set forth a concise statement
OT eacnj; '

IX Tha foreqoing admissions having been made by the parties,
and the parties having specified the foregoing issues of
fact and law remaining to be litigated, this order shalt sup-
plément the pleadings and govern the course of the trial of
this cause, unless modified to prevent manifest injustice.

L 19

' Qnii‘ed‘ States District Judge
Approved as to form and content:

Atorney for Plaintiff

Attorney for Defendant
. fh} Postponement of Hearing: If additional time is required to

comply with this rule, the parties may submit & timely stipulation|,
signed by all counssl, setting forth the reasons and requesting an |
order of court for continvance 1o a stated Monday caleddar. Pre-|;

trial conference will usually be postponed {!) to await completion of
all intended discovery procedures, if such procedures have been
?ursuad with due diligence; (2) to await determination of a motion
or & summary judgment pursuant to F. R. Civ. P.. Rule 56; (3} to
await determinstion of & motion to dismiss for lack of jusisdiction

pursuant to F. R, Civ. P., Rule 12; or {4) to permit the parties tims |,
to exhaust the possibilities of settlement. Entry of an order post- |

poning the date for pre-trial conference shall operate ipse facto o

extend the various time periods fixed by this rule, so that compliance |-

shall be sufficient H made within the periods of time specified when
computed from the later date so fixed for pre-trial conference.

- {i) Motions Prior to Conference: In the event of inability to obtain
the ‘stipulation of counsel as provided in subdivision fh), motions o
postpone, or to be ralieved from compliance with, any of the re-
quirements of this rule may be presented at the call of any Monday
calendar of the court upon giving' five-days' written notice.

PN PR . PR
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’

1. Contestad eminent domain cases are governed by California
Rulss of Court, Rules 206 to 222, inclusive, with raspect to setting for
pretrial and with respect to prefrial and settlement conferences.

‘This Policy Memorandum is intendled to implement the Rulss.
and with respect to tha final pretrial conference is supplemental to
the Manual of Pretrial Procedures, published in February, 1963, so far
as applicable.

2.I E;pc:ga:nce :F?:c shown’-iéliai in order to m:lbho and
pretria oS tive and to . control the calsndaring
of anﬁn:nf domain cases for pratrial confsrences and for #rial, the
court must insist on compliance with the California Rules of Court
and with the provisions of this Policy Mémorandum, ided that
in the exercise of the court's discretion and for cause, com-
plisnce with the provisions of .this Policy Memorandum may be
waived in any particular case,

3. It is the policy of tha court in setting such cases for pre-
trial and irial 1o give ﬁotrioﬁiytowhichihqaumﬁ b¥
law. {C.C.P., soc. (264.) All such cases shoukd be brought to trial |
possible within twalve monihs after the filing of the complaint,

Counsal are expected to assist the tourt in carrying out this
policy by compliance with the Rules and with the following procedures
with respect to calendaring, pretrial, and discovery. :

4. This Policy Memorandum shall apply o eminent domain
cases in the Central District, and to all such cases in any other Dis-
tricts when so ordered by the judge presiding in the Master Calgndar
Department in any such District.

.5. The purpose of this Policy Mamorandum is 4o expedite all
roceedings before trial in contested eminept domain cases, including
ow and motion matters, discovery procesdings, pretrial confersnces
and sstHement confecances, to :ﬁ. end that a!ipmch matiers ma
be brought to frial within twelve months after they ars oummonoocr.

& It is the policy of the court to require that all law and
motion matters and alr discovery proceedings shall be completed
bafore the final pretrial conference, as provided in Ruls 210, sub-
division [d). Any request for an extension pf fime fo complate such
matters or procesdings after the finsl pretrial confersnce may be
granted only on a showing of good cause by sffidevit.

ANSWERS

7. "No case shall be set for a prefrial conference or for #rial
until it is at issue and unless a party thereto has sarved and filed a
memorandum to set.” Rule 206, :

8. In order to e:rnd‘rh the setting of a contested eminent do-
main case for pretrial and tial, the summons should be served
prompily on all defendants, and amswers should be filed prompily
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after the service of summons. While reasonable extensions of ime to
answer may propsrly be agreed to by counsel, the court considers
that in the ordinary case an extension of fime for mare than sixty
days is not reasonable where the sole reason for such delay is to give
to a defendant's counssl time ‘o secure professional appraisals of the
property taken or damaged. :

in most cases an answer can and should be filed within sict days
based on the information at to the value of the property taken or
damaged then available, having in mind the owner's right to file an
amended answer on stipulation or by order of the court on motion
after he has obtained an adequate 2 praisal. The eary filing of an
answer will enable the court, upon the filing of a memorandum 4
set, to set the case for pretrial and for trial within twelve moptks
atter the commencement of the action, on dates which are pares-
able o all counsel, ,

7. In preparing answers to' complaints in eminest” domain
cases, counsel are expected to comply with the requiremgat of section
1245, Code of Civil Procedurs, that “[elach defendbnt must, by
answer, sat forth his estate or interest in each. parcel of property de-
scribed in the complaint and the amount, if ainy, which he claims for
sach of the several items of damage spocifisd in ssction 1248."

FIRST PRETRIAL CONFERENCE

0. When the memorandum fo w#t a contested eminent. de:
main case has been filed, the cleck will set a date for a first pretyial
conference in the Pretrial Departrent not later than &0 days sHer
the filing of the memdrandum.

V1. Where all parties appearing in the action agres in writing,
by letter or stipulation filed'with the Pretrial Setting Clerk concur-
rontly with the memorandum to set, the first pretrial conference will
be st on any one of three dates within said pariod of 60 days as re-
quested by the parties, If the parties do not agree, counse! for the
partr Hiling the memorandum-1d set, by letter to the Preirial Setfing
Clerk with: copy fo each othet party appsaring in the acfion in propria
persona or by caunsel, filed with the memorandum to set, may re-
quest that the case be set for the first pretriel conference on any
one of thres dates, in which event the case will be set for such con-
ference on one of those dates unless within flye: days from the
date of such request, any party appearing in the actien, by letter to
the Pretrial Setting Clerk with & copy to all other pastias appearing
in the action, cbjects to all such dates and requests that guch con-
ference be set on.any one of three other dofes. Hf within fiva days
thereafter the parties do not advise the Pretrial Setting.Clark: in
writing that they have agreed on & mutually convenient date, the
case will be set for a first pretrial conference by direction of #he
judge assigned Yo that purpose by the Presiding Judge on a defe
within said peded of 50 days convenient to the court, which date
will be changed only on a motion on an affimative showing of good
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cause. Notice of the date set for the firsi pretrial conference will be
sent by the Prefrial Setting Clerk to all pariiss appearing in the
action as required by Rule 209. '

12. The first pretrial conterencs will be held for the purpose
of discussing and sscuring agreement on all matters set forth in the
joint statement to be filed as provided in paragraph 15 of this Policy
Memorandum, and such other matters as may be suggested by the
judge presiding at such conference or by the parties then present.
{Mman necessary, & rsasonsble continuance mey be granted in order
that the parties can all agree on all such matters before securing
their appraisals and engaging in discovery procesdings. At such con-
ference the court will also discuss the possibility of settlement.

13. At the first pretrial conference the court will also fix the
date for the irial and a date for the final pretrial conference not more
than 30 days before the date so fixed for the trial, having in mind
the calendars of counsel and the calendar of the court. When such
dates are fixed, counsel will be sxpected to avoid conflicting
sngagsments. '

The dates set for the final pretrial conference or for the trial
may be changed by the court on motion on notice to all interssted
parfies, on en affirmative showing of good cause. The court expacts
counsel to give notice of any such motion prompHy on discovering
good cause therefor. .

14. Unless the first pretrial conference is waived as hersinafter
provided, each party appesring in the case shall attend the first pre-
trial conference by counsel, or if none, in person, and shall have a
thorough knowledge of the case and be prepared to discuss it and
make stipulations or admissions where appropriate, and be prepared
to agree on a date for the finel pretrial conference and for the trial.

IS. it % the policy of the court to require the filing of a joint
statement af or before the time set for the first pretrial confarence
evidencing the extent to which counsel are ag on matters which
should be agreed on at the first pretrial conferencs, including a
dats for the final pretrial conference and for the trial. The court has
preparad a chack list of all such matters, which should be used by
counsel as a guide in preparing the required joint statement. Copies
of the chack list are available &t the main or any branch office of the
County Clerk. :

té. It is the policy of the court to waive the first pretrial
conference when the joint statement evidences the agresment of
counsel on all matters set forth in the chack list which 2re applicable to
the particular case, on condition that the joint statement, tagether
with a request for such waiver, is filed not less than ten days before
the time set for the first pretrial conference. In that event, counsel
may call the clerk in the department of the judge assigned by the
Presiding Judge to conduct pretrial conferences in eminent domain
cases on the second court day before the day set for such confer
ence, fo determine whether appearance at the conferenca is necessary.
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t7. At the conclusion of the first pretrial conferencs,.or upon
the waiver of such conference if the joint statement is approved, the
court will prepare a partial pretrial conference order setting forth
all maiters agreed on axcapt the several parties’ estimstes of value
{see Rule 211, subd. (cfil\]' including the date set for the final pretrial
conference and for

provided in Rule 215,

INTERIM PROCEEDINGS

18. . During the period between the conclusion of the first pra-
irial conference and the time then set for the final pretrial conference,
the parties are expected to complete all law and motion matters and
all depositions and discovery proceedings, including the exchange of
all vaivation data as may be agreed on by the parties or as may be
ordared by the court. During such-period the parties are also expected
to confer in person or by corraspondence fo reach agreement upon
as rany additional matters as possible, and ‘o prepare the joint or
separate written statements required by Rule 210 and by this Policy
Memorandum to be filed at or before the time set for the final
pretrial conference. _ ‘ *

19. Counsel are reminded that at any preliminary pretrial
conference or at any #ime befors or at the final pretrial oonfgz":noe.
the parties may by stipulation also submit to ths judge assigned for
that purpose, and such judge may determine, any other mater which
will 2id in the disposition of the cose. [See Rule 212, subdivision {bjl.

FINAL PRETRIAL CONFERENCE

20. At or before the final pretrial conference, unless such con- °

ference is waived pursuant fo Rule 222, the parties will submit to
the pretrial conference judge a joint written statement of all mathers
agreed on subsequent to the {!Irsf pretrial conference and a joint
written statement or separate written statements of the factual and
legal contentions fo be made as to the issues remaining in dispute, to
the extent that such matters hava not previously been incorporated
in any partial prefrial conference order or amendment thereto. (See
Rule 210 :

21, At such conference the parties will submit to the court a
descriptive list of all maps, photographs and other documentary
exhibits which either party then intends to offer in evidence, except
documents either party may intend to use for impeachment, with a
statement indicating which ones may be marked in evidence at +he
beginning of the trial and which cnes are 1o be marked for identi-
fication. In the discretion of the court said list may be included, in
whole or in part, as & part of the joint writhen statement required to
be filed at or before such conference. To the extent that such ex-
hibits are then available, they should be produced at the time of +he
final pretrial conference and merked by the clerk as exhibits in evi-

e frial, end serve and file such order as
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dence or for identification. The provisions of this paragraph do not
preclude the production of other exhibits at the time of tral.

22, Af the time of such conference. each party will submit o
the court in camera in writing a memarandum setting forth in sum-
mary form a statement of the opinions of each of their respective
appraisars as 1o (1) the value of sach parcel to be taken, {2} severance
damages, if any, and {3) the value or the benefits resulting from the
construction o?- the proposed public work, Such memorands shall
not be filed and may be returned to the respective parties when the
final pretrial conference order is filed and shall not be referred to
in the final pretrial confersnce order or at the trial.

23. At the conclusion of the final pretrial conference the judge
as required by Ruls 214 will prepare a final pretrial conferencs order,
which shall incorporate by reference any partial prefrial conference
order and a statement of any amendments thereto and of the mattars
then agreed on, the list of .propossd exhibits submittsd by the

srties with their stipulation with respect thereto, a statement of any
actual and !aga! contentions made by each party as to the issues
remaining in dispute, which have not been set forth in any partiel
pretrial order or amendment thereto, and a concise and descripfive
statement of every ruling and order of the judge at the final pretrial
conference on any matter which will aid the court-in the disposition
of the case, ' '
- 24. The final pretrial conference order will be servad and filed
as provided in Rule 215, : .

CHECK LIST
FOR COMPLETION OF JOINT STATEMENTS

FIRST PRETRIAL C IN
EMINENT DOMAIN PR INGS

I, A joint written statement seifing forth the pesition of the

parties as to all'matters listed in paragraph 2 of this check list must

filed at or before tha time set for the first prefrial confersnce in
contested sminent domain cases, '

Each such statement should indicate in the caption the number ot
the parcel or parcels to which it refers. Paragraph numbers and
headings hersin should be used by counsel in preparing such
statements,

2, As to sach of the items reforred to in this paragraph, state
one of the following: {I} the facts agreed o, {2) that the Tem is
“disputed”, or (3] that the particuler item is not applicabis. When the
parties cannot agree on any matter, each party shall state his con-
tentions with respact thereto, -

All of the following items are to be included as to each parce! in
preparing the joint statement:

aj Date of Filing Complaint and of Issuance of Summons. {See
C.C.P sec. 1249)) -
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{b} Names and capacities of all parties served and of parties
not served. : '

[c) Immediate Possession: Effactive date of order of immediste

possassion, _ _

(d} Dewiiﬁon of Pro : Address, legal description of land
or property to be taken and of remaining property, if any; area of
property: existing structures and improvements, if any; exicting en-
cumbrances; exishing leases; and existing zdning. ’

{e) Nature, Exteht or Character and Ownership of the several
esfut[?}s o;u ir',d'ares?os.f 1o be ii"aien. g . | lde

r uisition and a brief general description of
the proposodpoﬁblic m ' ”

[¢) Condemner's Estimated Yaluation, Plaintiff may inciude hers
a statement as to its source, such as a staff or other preliminary
appraisal. ' _

{h) Condemnee’s Estimated Valuation. The party may include
here a statement as to its source, such as the owner's opinion of value
or a preliminary appraisal. ' '
\ {ii Whether severance damages are claimed, and if so, by
whom? ' C :
-1} Whether bensfits are claimed by the construction of the
proposed public work, end if so, what benefits?

(] Datss for Valuation Data Exchange.

() lssues. Whether there ara any other issues to be determined

in addition to the issue of value.

fm). Available Trial Dates - fill in not less than two dates af
least 30 days prior to expiration of one year from the date the
action was cormmanced, o

‘gn] Available Final Pretrial Conference Dates - fill in at lsast
two dates not less than 80 days prior to expiration of one year after
the date the surimons was.issued. o :

{o) Other matters agread on or admitted. '

(o} Whether any party contemplates making a motion to frans-
fer the trial to another Superior Court District for trial, if so, which
port. | |

Mote: The information required by the foregoing check [ist should
be based on all information avsilable as of the date of the required
joint statement. If the parties so desire, the information required by
rtems (g} and (h) may be furnished in a separate supplemental state-
ment. When the parties can not agree on the dates reguired under
items (I} and [m), the statement should include two dates in each
instance which are available to counsel for each of the parties.

3. If the parties so desire, the statement may conclude with a
joint request for a waiver of the first prefrial conference. In that
event, the statement must be filed not less thar ten days before the
date set for such conference.
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¢

PROPOSED
CLERK'S DUTIES AND PROCEDURE
IN EMINENT DOMAIN CASES

"No case shall be set for a protrial conference or for frial until
it is at issue and unless a party thersto has served and filed a memo
to set.” Rule 206. The clerk enters the memo on the register of actions
and checks the memo as to the provisions of said ruls.

- 1. When the memo to set a contested eminent domain case i
ready for setting, the clerk will set a date for a first pretrial con-
ference in the designated pretrial department {Department &0}, not
later than 60 days after the filing of the memo, pursuant to pera-
graphs 2 and 3 as follows, and give aotica thereof as required by
rule 209 (b}, together with rule 207.5. )

. Where counsel for all parties agree in writing, by letter or
stipulation filed with the clerk concurrently with the memo to set, the
first pretrial conference will be set on any cne of three dates within
said period of 60 days as requested by counsel,

3. If counsel do not agres, counsel for any party appearing in
the action, by letter to the clerk with copy ta ell other parties ap-
pearing in the action, filed with the memo to sef, may request that the
case be set for the first pretrial conference on any ~ne of three cates,
within the 40 day period, in which event the case will be st for such
conference on one of those dates, unless within 5 days from the date
of such raquest, counsel for any other perty appearing in the action,
by letter to the clerk, with copy to counsel for all ather parties ap-
psaring in the action, cbjects 1o all such dates and requests that such
conference be set on any of three other dates. If within 5 days there-
after counse! do not advise the clerk in writing that they have agreed
on a mutually convenient date, the case will be set for a first pre-
trial conference by direction of the judge assigned to handle the
pretrial eminent domain cases, or, if he is not availsble, by the pre-
tial Master Calendar Judge,

4. At such conference the Court will ako fix the date for +he
trial and & date for the final pretrial conference not more than 30
days before the date so fixed for the 4rial. :

The dates set for the final pretrial conferenca or for the trial
may be changed by the Court on motion on notice 1o all interested

- parties, on an affirmative showing of good cause.

3. It is the policy of the Court to require the filing of a joint
stalement at or before the fime set for the first pretfrial conference,

. including & date for the final pretrial conference and for the trial.

6. It is the policy of the Court to waive the first pretrial confer-
ence when the joint statement is sufficient fo the particular case, on
condition that the joint statement is filed not less than 10 days be-
fore the fime set 110r the first pretrial conference, together with a
request for such waiver. In that event, counsal may call the clerk in
the assigned eminent domain depariment {Depariment 60) or the
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second court day, before the, day set for such conference, to deter
mine whather appeararce ot the conference is necessary.

7. At the conclusion of the first pretrial conferance, or upon the
waiver, the Court will prepare a partiai pretriel conference order.
which will include the date set for the final pretrial conference and
for the trial. The clerk shall serve and file such order as provided in
rule 215, together with a notice of such dates. :

8. At or before the final pretrial conference, the parties wil
submit to the designated pretrial eminent domain judge a joint
written statement of all matters’ agreed on subsequent to the first
pretrial confarence and a joint or separate written statement of the
factual and legal contentions to be made as 1o the issues remaining
in dispute. To the extent that cerfain exhibits are available at the final
_pratrial conference, they should be produced and are to be markes
By the clerk -as exhibits in evidence or for identification.

?. Al the conclusion of the final pretrial conference the pre-
itrinl judge will prepare a final pretrial conference order, which order
shel be served and filed as provided in rule 215.

10. When an invitation to attend the settlement conference in
an.aminent domain case has been accepted, the clerk in Department
60, under the direction of the Judge, will set a date for such con-
ference and notify all the parties.

11, The clerk in the assigned pretrial eminent domain depart-
ment, under the direction of the Judge, will have to keep a complete
calendlar of all dates assigned for tha first pretrial conference: all
continuances or additionsl hearings of same; all dates assigned for the
final pretrial confersace, all continuances or additional hearings of
same; all dates or additional hearings assigned for the settlement
calendar: and any other dates assigned or continued for whatever
pusrposs necessary as to said assigned pretrial eminent domain
Mdepartmant. '

t2. The clerk will also file and serve, or cause to be served, any
-nofices, or other papers, in connection with the above procedures ir
eminsnt domain actions.

NOTICE OF FRST PRETRIAL CONFERENCE
RIGHT TO REQUEST ELIMINATION OF
FIRST PRETRIAL CONFERENCE AND ORDER

an
INVITATION TO SETTLEMENT CONFERENCE
EMINENT DOMAIN ACTIONS
[Rules 207.5, 209 and 222
Calif. Rules of Courf

(Parcsl No. )
MNow e
Superior Court of the State of California for the County of
Los Angeles.
............. - WPlaintiffls) vs, oo
........................................ Defandantls). :
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To the above named parties and to their attorneys of record:

You are hereby notified:

t. FIRST PRETRIAL CONFERENCE

The Court has set the above entitled case for a first pretrial
confersnce on .. ., IS af coerrceecmnee, in Department

ceeen e foCEYRd B

Said conference will be held in accardance with Rules 207.5-222,
inclusive and Policy Memorandurm for Pretria!, Discovery and caian-
dering in Eminent Domain Cases. .

2. WAIVER OF FIRST PRETRIAL CONFERENCE

H counsel for all parties intend to request the Court to eliminate
first pretrial conference, the procedure set forth in paragraphs 15 and
t5 of the Policy Memorandum above referred to must bs followed.
[See paragraph 4, below.}

Request for such waivers to be filed not later than |0 days
pricr to the above date assigned for pretrial conference, or 10 days
prior o the date fo which such conference may be ordered con-
tinued. In the Central District such requests should be filed with the
clerk of Dept. 40. In other districts, they should be filed with the pre-
trial clerk of such district,

3. INVITATION TO ATTEND SETTLEMENT CONFERENCE

Pursuent to Rule 207.5, you are invited to attend a settemant
conference. This case will be placed on the seitlement calendar IF
ONE OR MORE OF THE PARTIES advises the pretrial setting clerk in
Dept. 40 in the central district or in other districts, the pretrial setting
clerk of such district, in writing, that he accepts the invitation NOT
LATER THAN 20 DAYS PRIOR TO THE DATE ASSIGNED FOR THE
FIRST PRETRIAL CONFERENCE OR 20 DAYS PRIOR TO THE
DATE TO WHICH SUCH CONFERENCE MAY BE ORDERED
CONTINUED. i one or more of the parties accepts, all parties will
be nofified thereof and of the time and place of the settlement con-
ference. Rule 207.5 further provides that the Court may, and upon
the joint request of all pasties shall order a particular case on the
settlement calendar at any time.

Seftlement conferences are conducted in accordance with Ruls
207.5 and special pretrial settlement caiendar policy memorandum
enclosed herewith #o the extent that it is spplicable. All parties will be
required to comply therewith.

4. PRETRIAL POLICY MEMORANDUM AND CHECK LIST
FOR PREPARING PRETRIAL WAIVER STATEMENTS AND
PRETRIAL STATEMENTS.

Compliance with the . applicable procedures set forth in the
Pratrial Policy Memorandum and in the Policy Mernorandum for Pre-
trial, Discovery and Calendaring in Eminent Domain Cases will be
required with respect to preparation of pretrial waiver statements
and requler pretrial statements.

The Court has prepared check fists to assist counsel in preparing
such statements, Tﬁese check lisis are avaitable in the County Clerk's
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office. While not mandatory, the use of the check list is strongly
recommended, as it will facilitate the work of counsel and the court.

5. ASSIGNMENT OF FINAL PRETRIAL CONFERENCE AND

OF TRIAL DATE

At the first pretrial' conference the case will be assigned
a date for the final pretrisl conference and a tris! gate as provided
in the Rules and applicable Policy Memorandum.

WILLIAM &. SHARP,
County Clerk and Clerk of the Superior Court for the County of Los
Angeles, State of California.
o By et ce e em s cmcr e eee e Daputy.
NOTICE OF FINAL PRETRIAL CONFERENCE
RIGHT TO REQUEST ELIMINATION OF
PRETRIAL CONFERENCE AND ORDER
MOTICE OF ThiAL DATE
EMINENT DOMAIN ACTIONS
[Rules 207.5, 209 and 222
Calif. Rules of Court}
{Parcet No. ..o
T e

Superior Court of the State of California for the County of
Los Angeles, '

OO UV PRRIN o 1111 1) 1 1] NLY TSRS
BSOS -2 =Y, 1= -1, 11 (4

To the above named parties and to their attorneys of record:

You are hersby notified:

I. FINAL PRETRIAL CONFERENCE

The Court, on its own motion, has set the above entitled
case for final pretrial conference on oo . 196, at

e, in Department . located &t .. oo

Said conference will be held in accordance with Rudes 207.5-222,
inclusive and Pretrial Policy Memorandum and Policy Memorandur
for Pretrial, Discovery and Calerdaring in Eminent Domain Cases.

2. WAIVER CF FINAL PRETRIAL CONFEREMCE

If counsel for all parties intend to request the Court o eliminate
the final pretriai confererce and order the procedure set forth in
Rule 222 and Pretrial Policy Memorandum must be followed.

Rule 222 requires such request %o be filed not later than 20
days prior to the above date assigned for the final prefrial con-
ference, or 20 days prior fo the date to which such conference may be
ordered continued. In the Central District such requests shoulJ be
filed with the clerk of Dept. 0. 1n other districts, they should be
filed with the pretrial clerk of such district.

3. PRETRIAL POLICY MEMORANDUM AND CHECK LIST
FOR PREPARING PRETRIAL WAIVER STATEMENTS AND
REGULAR PRETRIAL STATEMENTS.

Compliance with the applicable procedures set forth in the
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Preirial Policy Memorandum and Poficy Memorandum for Pretrial, Dis-
covery and Calendaring in Eminent Domain Cases will be reguired
with respect to preparation of pretrial waiver statemeris and regular
pretrial statements.

The court hes preparad check lists to assist counsel in preparing
such staterents, These check lists are available in the Coumy Clerk’s
office. While not mandatary, the use of the check lists is strongly
recommended, as it will facilitate the work of counsel and the court,

4. ASSIGNMENT OF TRIAL DATE

At the final pretrial conference the court will determine whether
the date previously assigned for trial is to be changed, and, if so,
will assign a new date.

Dated: . i%........

WILLIAM ©. SHARP,
County Clerk and Clerk of the Superior Court for the County of
Los Angeles, State of California.




Erelioat X

599 Qeorsaras dlra. Co. v Sreerier CoTRT 24t AC A

e —

[Div. e 3421 Fourlh i1, v, One.  May 26, 1966.]

SUOTSMAN MANUFACTURING €O, INC, Petitioner, v,
SUPERIOR COURT OF ORANGE COUNTY, Respond-
ent; TUHE ROBERTS BRASS ALANTFACTURING
COMPANY, Real Party in Interest.

fla, 1b] Discovery — Under Statutory Procedures — Discretion of
Courst—¥Where Iimitations on Discovery Are Tnyolved.—It
was an abuse of dizeretion to grant an applieation by one de-
fendant for discovery of a repert made to a eodefendant by
an expert employed by its atterney to assist in the prepara-
tion of the case where such report was & wark produet subjeet
to dizeovery limitations {Code Civ. Proe, § 2016}, where the
basiz for defendant’s diseovers motion (shortmess of time to
prepare its defense) did not ecnstitate thet prejudice or in-
justice which would provide an excepiicn to the work produet
rule, and where, though codefendant rofused to declare its
intention respecting the expert's prospective status as a wit-
ness at the trial in order to silew dizcovery as to the subject
maiter of his potential testimony, the trial court, in an ap-
propriste proceeding, could permit diccovery by interroga-
tion or depasition,

[2] Id-—Under Statutory Procedures—Right to Discovery—In a
persemal injary action based on the explosion of a bhutane
lamp, where ane defendant’s attorney had employved 2n expert
1o eximaine and report on the lawsp to assist in the presenta-
Hon of its ease, and a eodefendant's motion for diseovery of
the report was hased primerily an the short time left for pre-
paring its defense, such grouads did not constitute prejudice
or injnstice within the menning of Code Civ. Proe., §2016,
subd. (1Y, providitg an exception fo the “work product rule”

[3] Ia—Under Stetntory Progedures—Datiers Discoverable—If
and when snocxpert, emploved by a party’s attorney to make
an exaination and report to assist in the preseatation of his
¢ase, hecomes & potential witness on behalf of his elient, the
information and apinion of the expert, to the extent that they
relate to the subjeet matter about which he is a prospective
witness, arve subjeet to diseovery by interrogation or deposi-
tion procedures, and by the production of any report eonfined
to sueh matter. :

[2] See CalJur2d, Discovery, Inspeetion, Mental and Physieal
Examination, §5; Am.Jar.2d, Deposition and Discovery, §171.

McK. Dig. References: [1] Discovers, § 27(4); [2, 4, 5] Dis-
covery, §7; [3] Discorery, §6.
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[4) Id.—Under Statutory Precedures--Right te Discovery.—The
policy abjective of the weork preduct wule (Code Cive Pree,
$2014) is o encournge the therongh preparation of a case,
Lreluding an inve 11on nod only of its fevorahle ot also its
nniavoruble aspecis.

[5] Id.—Under Statutory Procedures—Right to Discovery.—SWhere
an expert, employed by & party’s attorney to make an exami-
nztian, sebmits A report in bath nn advizory and a prospective
witness capaeity, its exemption from discovery does not de-
pend en & preliicinary showisg that it contains advisory or
ur-favoerable information

PROCEEDING in prohibition to Testrain the Superior
Court of Orange County frem enforcing a diseovery order
requiring petitioner to produes an expert’s report.  Writ
granted. )

Welsh, Cummins & White and W. F. Rylaarsdam for Peti-
tigner.

~ No appearance for Respondent.

Betts & Loomis and John K. Trotter, Jr., for Real Party in |
Tnterest,

COUGHLIN, J.—Petitioner, Scotsman Manufactaring Co.,
Ine., seeks a writ of prohibition to restrain enfiicement of a
diseovery order obtained upon motion of real party in interest,
The Roberts Brass Manufacturing Company. The order was
made i an action against petitioner, real party in interest,
and others, to recover damazes on aceount of injuries which
the eanplaint alleges resulted from the explosion of a butane
larnp iustaled in a trailer by petitioner, and containing a
valve manvfactured by real party in interest. The action was
filed December 8, 1964 Scrvice upon all defendants, except
rea! parfy in interest, was effected in Jannary 1965 In June
of that year, petitiansr’s attorney employed Dr. D. A. Morelli
to examine the butane lamp and report to him respecting such
examination for the purpose of assisting him in the prepara-
tion of petitioner’s case. In the same montl Dr. Morelli exam-
ined the lamp and delivered to the attoriey his report in the
premises. On September 3, 18635, real party in interest was
served with a cress-complaint filed in the aetion bv one of the
defendants; on October 1, 1963, was served with the original
complaint; and oz Decemnher 24, 1965, was served with a eross-
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campinint £lod by petitioner, Tlhercufter, real paviy in interest
discovered tha? vxperis cmployed by three of the parties to the
setion, iuclading petitioner, had examiaed the Yamp and made
reporis respecting thelr exisuinaiions; received copies of two
o1 these veporis; wias refusad a copry of the repori by petition-
er’s expert; sl en March 2, 1960, obtained the subject order
dirpeting potitioner to preduce tlis report. Thereupon peti-
ticeer brovught the instant procceding to restrain enforcement
uf 1his order upon the ground, amens others, the report of Dr.
Morellt s a work product; there was no showing that denial of
diseovery thereef would nnfairly prejudice redl party in inter-
est in preparing its defense or weunld result in an injustice;
and granting the application for disvovery of this report was
an abuose of discretion. We have conclnded these contentions
are wiell taken. L

fla] The report in guestion fellowed employment of Dr.
Morelll by petitioner’s attorney to assist i the preparation of
its case and constituted a work product subject to the dis-
covery limitations preseribed by section 2016 of the Code of
Ciwvil Procedure. (San Diege Professional dssn. v. Supertor
Conrf, 58 Cab24 194, 201 [23 Cal.Rpir. 334, 373 P24 448, 97
AL V0] 5 Suczali v, Superior Court, 33 Cal.2d 166, 177
[23 Cab Rpie. 368, 373 .24 432, 93 A L.R.2d 1073] ; Brown v.
Nuptrinr Court, 218 CalApp2d 130, 437, 439-143 [32 Cal
Rptr, 327 ) ; Gonerally see Swarlfzman v, Reperior Court, 281
CallApp2d 155, 202206 [41 Cal Rpir. 721].) Subdivisions (b)Y
anik {u) of that section were added in 1963. Thev provide
respeetively s The work produet of an altorney shall not be
Jiseoverable unless the court determines that denial of dis-
covery will unfaiely prejudice the party secking discovery in
preparing his claim or defense or will result in an injustice

U, and It is the peliev of this State (1) te preserve the
rights of altorieys to prepare cases for trial with that degree
of privacy neeessary to encourage thew to prepare their cases
theroughly and to investigate not only the favorable but the
unfavorable aspeets of cases and (i1) to prevent an attorney
from takinyg wndue advantage of his adversary’s industry or
efforts.”

[2] Iu  declaration filed in sapport of the motion for
discovery the attorney for real party in interest asserted it
would be greatly prejudiced in preparing its defense of the
action and an injustice would result unless discovery of the
subject report were allowed because it had not been brought
into the action until cight months after the other parties were
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sevrved, and there was very litfle time remaining for prepara-
tion of its delense, as the cose bad heen set for prefrial on May
13, 1966, and for trial cn June f, 1966, This is the only legal
ghowing before the teiat court tending o support the clain of
real party in interest 1had denial of the reguested discovery
wonld unfaivly prejudice it In the preparation of ils defense
or rosult In an lujustice. This clalm of prejudice or mjustice,
chvicusly, is prenmised upon the need to obtain information
contained in the report within the allegedly limited time
allowed for preparation of a defense. Thus, any prejudice or
injustice in the premises is attributable primarily to the fact
that the court set the-case for hearing on Jure 6, 1966, with its
consequent limitation upen the time for preparation of a
defense, rather than upou any denial of discovery of Dr. JMorel-
1i’s report. IE prejudice or injustice to resl party In interest
results from an alleged restriction upon the time for prepara-
tion of a defense, its remedy lies in an order fixing avother
triat date.

Before this eourt, real party in interest asserts in its
“Points and Authorities™, which are a part of its response to
the petition for writ of prohibition, that during oral arpument
before the trial court its attorney, advised petitioner’s attor-
ney i the latter would indicate his intention neot to use Dr.
Morelli nor his report “‘in any mauner in the trial of this
case,”” real party in interest would dismiss ils motion for
discovery, but petitioner’s attorney refused to Indieate his
mtenticn in the premises. Relyving upon this asserted fact, real
party io interest contends that, under the decision in Swarfz.
atgn v. Supertor Court, supra, 231 Cal.Aipn2d 195, 202-204,
the report of Dr. Morelll ne longer is a work product subject
ta the Emitations apon discovery preseribed by seetion 2016 of
the Code of Civil Procedure.

In Swarfeman v, Supcrior Courd, suprae, 231 Cz1 App.2d 195,
200-204, the appelate eourt approved a trial eourt policy re-
quirtng the excliange of eppraisal reports between parties to
an eminent domain procceding, and alse approved an order
prohibiting the taking of the depesition of an appraiser em-
ploved by the condeinning agoncy based upon a refusal by the
landowner, implied from his eonduct, to exchance appraisal
data. In the course of its epinion the appellate court cogently
analyzed the different statuses of an expert, employed by a
Litigant’s attorney to examine a subjeet of litigzation and to
assist in the preparation of his cHent's case, as cach relates to
the discoverability of the resulis of the expert’s examination,
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Lis infur nin the premises, s epiions, and reports by
Fim to the attenee, As nated therein, fnsefar as the produact
al ihis emple :

&

aL

bR

eBent's vase, iU Qs
COVUTY, CXEaDT as proviilod sien (B of Code of Civil
Procedure, soetion 245 buoif cud when tha cxpert beeomes a
betential witaess ¢ behalf of ihe olient the product of his
exmpliviiont 35 subject to discovery, However, the meve fact
tu: expert may bave the daal status of A prospective witness
and of adviser ta the a+ new, (doss 1ot remove e product of
his sorvices refidered exclusivaly in an advisory capacity, as
distinguished Irem the product of services which qualify him
as an expert witness, from the werk produet limitation upon
diseavery.  [3] Under the ruling in Swartzmen, the informa-
tion and opinion of the expert respecting the subleet matter
about which Ve is a prospective witness are subjects of diseov-
ery by interrogation or deposition procedures and, if submit-
tedd ina report confined thereto by production of such a report.
On this basis the valuation reports of appraisers in eminent
dainiein proceedings are subject to discovery under the general-
Iy applivable rales, However, wherever the report may inelude
the infurmation and apinions of the expert given to the attor-
ey ot ainly in his capacity as a prospective witness but also
s an adviser in the preparation of the client’s defense, it is
sibject to the work produet Hmitation prezeribed by statuta,
[4] The veport may eontain information and opinions re-
Specting unfavorable aspects of o elient’s case as well as those
favorable thereto and to require its preduetion would violate
the poliey declared in section 2416 to encourage the thorough
preparatian of a ease including an investivation, not only of
its favoralde but also its unfaverabls aspocts. (3] Farther-
mare, where the expert hag submitied a report pursnant to his
employinent in both an advisury and praspective wiiness eapae-
ity, it would defeat the policy objeetive of the work produet
rule to require g showing, as a eondition to assertion of the
wark preduct limitation, that hig report actually contained
advisory or unfavorsble information. and suech 3 requirement
skonld ot be imposed. On the other hand, the information and
opinions of the expert relevant to Lis siatus as a witness may
be discovercd throngh interrogation and deposition proee-
dures.  [1b} If, a5 asserted M the instant ease, petitioner is
unwiling to declare its intention respecting the prospective
status of Dr. Morclli as an ¢xpert witness, the frial conrt, in
an appropriate proceeding, wonld be anthorized to permit dis.
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covery by interrogation op deposition, (Swartzman V. Superior
Court, sivpra, 231 CaL.App.2d 193, 204-203.)

Under the circumstanees heretofore noted denial el produe-
tion of the subject veport wonld aot unfiirly prejudice real
party in interest in Preparing its defense nor result in an
injustice, )

Leta writof profubition issue as prayed.

Brown ( Gerald), P. J, conearred.
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MEMORANDUM

Cctober 12, 1965
TO: ‘The California Law Revision Commission
FROM: John N. McLaurin

SUBJECT: Law Revision Commission Memorandum 65-52:
Study No. 36(L) -- Discovery in Condemmation
Proceedings

The subject of the memorandum is directed to
Senste Bill 71 and the recommendation of the Law Revision
Commission in Volume No. 4 -- Digscovery in Eminent Domain
Procee&ingg dated January 1963. Hereafter we will refer
to the statute and recommendations of the Law Revision
Commission as the statute,

The proviaioﬁs of the statute are highly de-
sirable in that it will obviate the necessity of depositions
with the attendant expense thereof. Further, it provides
for uniform rules as to data to be exchange, senctions to
be imposed for failure to exchange and relief therefrom on
specified grounds. _

. The statute should be viewed in the over-all

perspective of pre-trial procedures and discovery in this




particular field, including any recommendat ions in the
latter two areas. Consideration of this statute in con-
nection with'pre-ﬁrial procedures is necessary because of
the complete lack of uniformity of pre-trial rules through-~
out the variocus counties in the State of California. Pre-
trial procedures vary from county tc county, as well as
within the counties themselves. For example, some counties
permit walver of pre-trial upon filing a joint pre-trial
statement; other counties merely have & pre-trial hearing
without any required exchange of data, In Los Angeles, the
Central Division of the Supefior Court requires an exﬁhange
of data; however, the branch court or most of the branch
courta in Los Angeles County do not. Attached hereto is a
copy of the exchange requirements. These requirements
parallel the statute. |

The statute does not do away with the necessity
cof a pre-trial hearing in eminent domain proceedings, as
it does not cover certain areas of law or mixed questions
of law and fact which require a,detérmination by the court
&s distinguished from the ultimate determination of just
compensat ion by the jury. Under these circumstances, it may
well be that this statute should be keyed to uniform pre-

trial procedures which could be set forth either by statute




or by judicial councill rulings. The provisions for ex-
change of information or waiver of ability to introduce
evidence thereon Buring the case in chief, together with
the basis for excuse thereform, cculd be a part of pre-
trial procedure in a manner similar to that which is exer-
cised in the Central Division of the Los Angeles Superior
Court. Such provisions would do away with the confusion
which has resulted in eminent domain practice to date where
the trial court has varied from strict compliance with the
pre-trial provisions and imposition of sanctions to a2 com-
plete non-cbservance of any ganction and permitting testi-
mony upon matters which were not revealed by the exchange
of appraisgls.

It may well be that the statute should be
broadened to include and require the exchange of legal con-
tentions concerning just compensation, as well as the rea-
sons of the appraiser or appraisers for their opinion of
value, damages, special benefits, or lack of damage and
lack of special benefit. This is 2 highly controversial
area of pre-trial aﬁd discovery. However, it may well be
that such type of an exchange would gid in eliminating any
unfairness between the professional puhiic agency attorney,
highly specialized in this field, as compared with the

general practitioner who handies few cases. In addition,




it could eliminate elements of surpri#e not now eliminated
by the exchange practice in Los Angeles County, and perhaps
aid, assist in the settiement of condemnation cases, and
further reduce the necessity of interrogatories or deposi-
tions. As compared to the exchange of factual data, the
reasons of the respective appraisers for their opinions of
just compensation are the guts of the appraisal. |

The extension of the area of information to be
exchanged may easily place one in the area of the attorney's
work product. However, some of the information which is
required to be exchanged by the statute in an appropriate
case may fall within the area of attorney's work product,
e.g. highesgt and best use, reascnsble prebabllity of zone
change, and determinatian of the larger parcel. These
three areas of appraisal information scwetimes involve the
work product of the attorney because they call for conclu-
sfons of law concerning the matter of use, zoning or area
of larger parcel upon which the appraiser then bases his
final and ultimste determinztion of just compengation. For
example, the determination of the larger parcel is a mixed
question of law and fact for the court's determination and
requires the attorney's determination of the isw and its

application. Another example is found with reference to




highest and best use of the property being condemned where
it is capable of joinder with property owned by others for
the purpose of determining its highest and-best use, where
such joinder may be accomplished without the use of con-
demnation; again an area involving the attorney's thoughts.

The exchange of information concerning highest
and best use, reasonable proBability of zoning, and what
constitutes the larger parcel at least indirectly could
invade the work product of the attorney, as the appraiser's
conclusion in appropriate cases involves the attorney's
thoughts and conclusions as éo the law and its applicgtion
to the facts. The statute appedrs to be an "in lieu of
discovery'. type of statute. Consequently, it shouid ex-
pressly provide that none of thelprivilege defenses against
discovery are abrogated.

Turning to the statute itself, it seems that
the sections relating to cross demand could be eliminated
by a provision that not later than 20 days prior to trial,
any party serving and filing a demand for exchange of ‘
valuation data and the party so served shall serve and file
their respective statements of valuation data.

Section 1246.2 of the statute which requires

the name and address of witnesses is broad enough to cover




those witnesses anticipated for rebuttal. It would seem
that this provision should be limite& to those witnesses
who will be called by a party during their case in chief.

The provision of Section 1246.2(b) which re-
quires the exchange of the name and address of each person
upon whose statements or opinion the opinion is based ia
whole or in substantial part, may need further definition,
As it now stands, this provision would require the attorney
and his appraiser to make an extra judicial determination
as to what is a substantial matter relied upon by the ap-
praiser. The court during the course of trial could disagree
with the attorney's decision that a statement or opinion was
an insubstantial matter upon which his appraiser relied, and
because of-failure to state the name and address of such
pefson refused to admit the evidence or strike it from the
record. Reduced to absurdity, it could cali for the name
and address of publishers of data which appraisers very
often use in their reasons to substantiate their opinione,
e.g. market data, trend data, cost data, or appraisal data.

Section 12&6.f(d) shoulﬁ‘also include the name
of the party to the transaction with whom it was verified.

| Section 1246,2 of the statute is restricted to

giving the name and address of the expert witness who will




express an opinion of value or the name and address of a
witness who will express an opinion of value. It may well
be that this provision should be broadened to include the
name and address of witnesses who are expert witnesses in
other areas, e.g. engineers, geologists, etc. or to even
include the name and address of all witnesses which a party

expects to call in his case in chief.

JNM:o0im
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STATE OF CALIFCENIA
CALIPORNIA T AW

AREVISIOCN COMMIGBSS I-ON

TENTATIVE RECOMMENDATTION

relating to

DISCOVERY IN EMINENT DOMATIN PROCEEDINGS

November 2, 1966

California Law Revision Commiission
School of Law
Stanford University
Stanford, California

WARNTNG: This tentative recommendation is being distributed so that
interested persons will be advised of the Commission's tentative con-
clusions and can make their views known t3 the Commission. Any comments
sent to the Commission will be considered wheh the Cormission determines
what recommendation it will make to the California Legislature,

The Commission often substantially revises tentative recommendations
a8 a result of the comments it receives., Hence, this tentative recom-
nendation 1s not necessarily the recormendation the Commission will submit
to the Legislature.

This tentative reconmendation includes an explaonatory Comment to
each section of the recormended legislation., The Comments are writien
as if the legislation were enncsed. They are cast in this form because
their primary purpose is to undertake to explain the law as it would
exist {if enacted) to those who will have sccasion to use it after it is
in effect.




RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSICN
~relating to

1
DISCOVERY IN EMINENT DOMAIN PROCEEDINGS

BACKZROUND

One of the major improvements in the procedural law of this state
has been the enactment of adeguate discovery lsglslation., Effective
discovery techniques serve two desirsble purposes, First, they meke
the pretrial conference more effective because sach party has greater
knowledge of whet he can expect to prove and what the adverse party cen
be expected to prove against him, Second, they enable a party to learn
and determine the reliability of the evidence that will be presented
against him at the trial. That opinions of experts and pertinent sraluation
dats are subject to discovery in an eminent demain case 1s well established
in califomia..2

Devertheless, the use of ordinary procedures in an eminent domain
case to discover an expert's opinion and the data on vwhich it is based
presents speeial prob:].ems that do not exist when discovery is sought from
an ordinary witness. Thaese problems and the methoed of achizsving discovery
in eminent domain proceedings "with a minimum of waste motion and with

fairness it &ll concermed" are discussed in Swartzman v. Superior Court,

231 Cal, App.2d 195, 202, 38 Cal, Rptr. 255, (1964):

lThe Law Revision Commission wes first directed to study eondemnation law

and procedure in 1957. See Cal. State. 1957, Res. Ch. 202, p. 4580, In
1965, the Legislature again directed the Commission to study this topic.
¢al. Stats, 1965, Res. Ch. 130, p. 5280.

23an Diego Professional Ass'n v, Superior Court, 58 Cal.2d 194, 23 Cal.
Rotr. 384, 373 .24 448 (1962); Oceanside Union School Dist. v. Superior
Court, 58 Cal,2d 180, 23 Cal, Bptr, 375, 373 P.2d 439 (1968); People v.
Donoven, 57 Cal,2d 346, 19 Cal. Rptr. 473, 369 P.2d 1 {(1962); Mowry V.
Superior Couwrt, 202 Cal. App.2d 229, 20 Cal. Rptr. 698 (1962). See also

Swartzman v. Superior Court, 231 Cal. App.2d 195, 41 Cal. Rptr, 721 {196k4);
Scotaman Mg, Co. v. Superior Oourt, 2i2 A,0.A, 592, __ Cal. Rotr, ___ (1966)

*




The probiem of fairness and muivality in discovery
proceedings involving an expert in advance of trial pre-
sents considerations abseat from the case of the wsual fact
witness. The cxpert normally has no relevant informa-
tion about the case but has been employed, usually by
counsel, in the hope he can develop favorable relevant
opinions on specific matiers.  The expert may examine
spocific items of evidence, such as questioned documenis,
snatomy in a personal injury, books and accounts in aa
accounting, specific machinery in a breach of warranty,
or, as here, real property in o condemaation procecding,
If the expert forms an opinion on the subjeci, he has
ereated potential relevant evidence, and if he later quali-
fied as an expert and testifies to his opinion, he has givea
relevant cvidence, .

To complicate his position, the expert normally weass
two hats. Fe is employed by counsel to form an opinica
which he muay later prosent as a witness In court. He is
also engaged as an adviser on trial. preparation and tactics
for the case wnd i tals latier capacity scrves as a pro-
fessional consu.i.a. W counsel on the scchnical and forsa~
§ic Gspeets o s spociuiy. From the point of view of
coumsel, the expert’s freedom to advise counsel, fo educate
counsel on the technical problems of his case, to prepare
him to handle unfamiliar data in court, to analyze the
availability of cxpert opinion and the nced for its use,
all without hindrance from the opiposing side, are impor-
tant elements of counsel’s privacy of preparation. * Con-
sultation between expert and counsel may appropriately

~be given broad immunity from discovery, both as to

expert and as to counscl, because none of the expert’s
opinion, professional though it may be, is relevant cvi-
dence in the ease, To the controry, his opinion iz and
will remain wholly irrelevant and ' linmaterial as cvidence
unti! the expert is called as a witness on the trial and shown
to be qualified to give competent opinion testimony on a
matter in which he s versed and which is material to the
case. (Unired States v Certain Parcels of Land, 15 FRD
224, 233 (DC Cal 1953}.)

Under the general name of faimess the covrts have
continued to respect privacy of preparation for trial, even
under the modemn expansion of the machinery of discovery.
This policy was made explicit in California by the addi-
tion in 1963 of Code of Civil Procedure, section 2016,
subdivision (g): “It is the policy of this statc (3} to pre-
serve the rights of attorncys to prepare cases for trial
with that degree of privacy necessary to encourage them
to preparc their cases thoroughly and to investigate not -
enly the favorable but the unfavorable aspects of such
cases and (il to prevent an attorney from taking unduc
advantage of his adversary's industry or cfToris.,” Under
such a policy a party cinnot substitute the wits of his
adversary's expert for wits of his own in analyzing the casc.
{(Hickman v Taylor, 329 US 495,516 [67 § Ct 335, 91
L ed 4511
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Nevertheless the initial status of the expert, as con-
sultant and possible witness, changes its character at that
point in the suit when it has become known he will actually

testify as a witness.  When it becomes reasonably certain
an expert will give his professional opinion as a witness
on o material matter in dispute, then his opinion has
become a fuctor in 1he cause. At that point the expert
bus ecased 1o be merely a consultant and has become a
counter In the litigation, one to be evalunted along with
wiers. Such evaiuation properly includes anpropriate pre«
vk diseowery. {Sun Diego Prof. Assn. v Superior Courd,
3x Cul 2d 194, 23 Cal Rpte 384, 373 P2d 448 (1962);
firown v Superior Conrt, 218 Cul App 2d 430, 32 Cal
Rpir 527 (1963); Grand Lake Drive in, Inc. v Superior
Court, 179 Cal App 2d 122, 3 Cal Rpir 621, 86 ALR2d
124 (1960),) :

Witii recognitian of these problems the courts have
cuempted 10 work out methods of mutual disclosure of
wic opinions of potential witnesses which will achieve
desired results with minimum waste motion and with fair-
aess 10 ull concerned.  In condemnation proceedings this
s taken the form of an exchange of reports of Cxperts
Juring the {inal pretrial proceedings immediately in ad-
vinwe of trial.  The key clement is mutuality. Were the
{ulirts not rigorous in insisting on mutuality of disclosure
and were they to adopt a soft and wishy-washy attitude
towurd recalcitrant litigants reluctant to comply with their
orders, -they would quickly inhibit any opinion witnesses,
for panties could merely claim, as petitioners did here,
ey had not yet decided whether fo use any cxpert wit-
sesses and could continue to profess indecision until the
duy of il '

The rules of discovery contemplate two-way disclosure
sid do not cavision that onc party may sit back in idig-
noss und savor the fruits which his adversary has cultivated
wid firvested in diligence and industry. Mutual exchange
vl duta provides some protection against attempted one-
way disclosure; the party sceking discovery must be ready
and willing to make an equitable exchange. {Hickman v
Taylor, 329 US 495, 67 $ Ct 385, 91 L od 451 {1962);
Oceanside Union Schoo! Dist. v Superior Court, 58 Cal
2d 130, 192, 23 Cal Rptr 375, 373 P2d 439 (1962);

Ryan v. Superior Couwrt, 186 Cal App 24

813, 9 Ccal Rptr 147 (1960).




A number of attorneys representing both condemnors and condemnees
have advised the Commigsion that there is & need for legislation pro-
viding for a pretrial exchange of valuation information. Although some
triel courts now require such an exchange, there is need for legislation
that would establish a uniform procedure for exchange of valuation deta
throughout the state. Such legislation, by clearly specifying the
consequences of failui'e to meke & good faith exchange of valuaf.ion
data, would do away with the uncertainty that now exists in eminent
domain pract.ice where some trial courts bave imposed strict sanctlions
for failure te comply with the requirement of a pretrial exchange while
others have not imposed any sanciion for such failure. The statute
would also i‘éﬂuce the’ necessity for inf.errégatories end depositions in
those areas of the étate wﬁere the superior courts have mnot establlshed
policies governing the pretrial exchange of veluation data, Finaiiy,
the statute would eiiﬁinate the difficulties that now arise with respect
to the work pfoduct of the attorney when usaal discovery techni‘ques are

used in sn eminent domain case.

.




O

The Commissicn has concluded that the sbhsiacles o effective
discovery in eminent domain czses may be overcome vy legislstion
providing for a pretrial exchaonme of written siciements containing
pertinent valuation dava. This technigue is not novel; it is now
used in eminent domain procesdings in the Los Anseles Superior Courd
and in the United Stabes Distzriced Court in Loc fageles.™ Similar
procedures are provided by court rule or by stabute in other stabtes.

 Teopre N

The—(}emmm-!eeegnwe%\thath)retrml exchange of valuation data

will require & party to prepare a substantial portion of his case some-
what earlier than is now the practice A\ By the time the Informarion
ia_required to be exchanged rather than by the time of the trial But
th - has several offsetting advantages. First, it
will tend to assure the reliabilily of the data upen which the appraisal
testimony given &t the trial is based, for the parties will have had an
opportunity to test such data throngh investigation prior to trial, Such
pretrial investigation should curtail the time required for the trial and
in some cases may facilitate settlement. Second, if the exchange of
information takes place prior to the pretrial conference, the confersnce
will serve a more useful function in eminent domain proceedings. For
example, the parties, having checked the supporting data in advance,
may be able to stipulate at the pretrial conferenee to highest and best.
use, to what sales are comparable, to the adnmmblhty of eertain other
evidence and, perhaps, even to the amounts of certain items of damage.

3

in some areas of
whe state, for the
valuation data muss
be prepared

Of comrse, this desirvable objective can be {ully achieved only if the

Wﬂ the pretrial rules ewprovide for the holding of

pretrial vonfereuces in emainent domain cases subsequent to the time fm'
exchange of the valuation data. &

35ee. Swartzmen v. Superior Cours, 231 Cal. Apn.2d 195, L1 Cal. Rptr.

721 (1954), nearing denied by Supreme Court.  See alss MeCoy, Pretrial
in Poinent Domain Actions 36 L.A, Bar Bull. 439 (1953}, reprinted in

1T MODERN PRACTICE COMMENTATCR 51k (1564}, '

l"See RULE G, UNITED STATES DISTRICT COURT IN LOS ANGELES (effective June 1,
1956).

5L.g., NEW YORK COURT OF CLATS, Rile 258 {effective March 1, 1965);
VARYLAND COURT RULE ULl2 (effective June 1, m,qaj See also PENN, EMINENT
DOMAIN CODE § 703(2).

6 The proposed statute providcs for the exchange of valuation data not less than 26
daws prior 1o trial, Goder oxisting pretrind procedgeos, thie time biroit does ot
provide asgurauce that the data will be exchanged prior to the pretrial confer
ence. As valuation opinicas are Sabjecl to change ag more [lace are acguired, it
18 deslrable t have the completion ol discovery, and hance the preerlal confer-
ente, as nen‘r Lo the m:-.l:ual m.u aﬂ rmssm]f: +




MECOM mHDATIONS ' .

To provide for a pretrizl oxchange of veluoitlon dataz, the
i

Commission makes the following recommendations:

1. At least 45 days prior to the triad, any party to an eminent do-
main procecding should he perinittesd tn sorve on any adverse party a
demand to exchange valuation data, Therveafier, at Jeast 20 days prior
to the trial, both the party serving the demand and tle party on whom
the deinand = served should be requived to serve on each other state-
ments sefting forth speeified valuation data, sneh as the names of ex-
pert withesges, the names of the wilnesses who will testifv as to the
waloe of the property, the opinions of the valation witnesses and eer-
tain of the data upon which the epiniond are based. C :

A person served with a dempand, within e days from such servics, 10
should be able to serve another demand-—a eross-demand—on any other
party juterssted in the sswme paveel of property. This right will protect
a party fromn being required to reveal his valuation data to a person
with but a nowinal interest in the proeeeding while receiving no im-
portant information in return.

Compliance -with these requirements will be relatively imexpensive,
Appraisal reports ordinarily eontain all the valuation data required
to be listed in the stateraent and vopies of the reporis can be made &
part of the statement. Of eonrse, the regoired listing of data is not
intended to emlarge the extent to whieh sueh data may be admissible
as evidence in the actnal trial of an sninent domain case,

2. T a demandd and a statomnent of vabuation data are served, a party
should not be permisied to eall @ witness to testify on direet examina-
tion during his ease in vhief to any lufermaation required to be listed
upon a statement of valoation dafa unless he bas Nsted the witness and
the information iu the statemest he sereed on the adverse party. Nor
should the parly he perndned to call an expert witness to festify on
direct examiration Juring bis case in ehiof unless he has listed the
witness in such statemeni.,

This sanection is geeded to enforce the required exchange of the state-
ments of valuatien data. The swme procedural technique is used to en-
foree the requived exchange of physicians’ statements under Code of
Civil Procedure Section 2007 aml fo mforee the reguired serviee of a
copy of the acconnt undir Code of Civil Procedurs Sectiom 454, The

7

These recommendations are based on the Jormission's 1963 Recommendation

on the same subjsct. See Zeedmendaiion znd Study Relating to Condenme~
~tion Law and Procedure: Hurbe:n L.-Discovery in Fminent Domain Proceedings,
-1 €I, TAW REVISION COMM'N, -EP,, REC, & STUDIES 701 {1563). The Recom-
mendation and an abridged wersion of the related scudy vere reprinted in

1 MODERN PRACTICE COMMENTATOR 159 (1964). The legislation introduced to
effectuate the 1963 Recommendacion passed the Cenate bui died in the
Assembly Judiciary Cormitiee. See I CAL, LAY REVISION COMM'N, REP., REC.
& STUDIES 213 {1953). In oreparing this Recormendation, the Conmission
has considered the objeciions that were made 40 the 1963 Recammendation.
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sanction, however, should be limited to & pariv’s case in chiof go that
crosg-examination and rebuttal are unaffected by the required exchange
of valuation data, for it is often difficult to anticipate the evidence re-
quired for proper rebuttul or eross-examination.

3. The ¢ourt shonld be awthorized to permit 4 party to call a witness
or to introduce evidenie not Hsied in his statement of valuation data
upon a showing that sueh party made a pood faith effort to eomply
with the statute, that he diligently zave notice to the adverse party
of his intention to call suck witness or o introduee sueh evidence, and
that prior to serving the statement hie {1) eould pot in the exercise of
reasonable diligence have determnined to rall the wituess or have dis-
covered or listed the evidence or (23 failed to determine to eall the
witness or to discover or list the evidence throveh mistake, inadvert-
enee, sarprise or excnszble neglect. These are similar to the standards
now applied by the courts under Code of Civil Procedure Section 657
{for granting a new trial npon newly discovered evidence) and under
Code of Civil Procedure Section 473 ({or relieving a party from de-
fault), and it is appropriaie for the court to apply the standards here,

k. The procedwrs recommended obove for the pretrial
exchange of valuation data should be supplemental to other
discovery procedures. Nevertheless, the Cormission antici-
pates that the procedure herein recormended would provide
all the informetion that is necessary in the ordinary case
and that other methods of discovery would be used only in

unusual cases.

5. Section 1247Tv of the Code o7 Civil Procedure, which
now requires the condermer in partial taking cases to serve a
map of the affected parcel upon the condemnee if requested to
& so, should be anended to provide o %ime schedule that will
permit the condemnce ito obtain the men prior to the pretrial
confersnce and prior te the time Tor the service of his state-

ment of wgluation dazda.

1
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PROPGSED LEGISLATION

The Commission’s recommendations would be effectuated by the

enactment of the following measure:

An act to add a chapter heading immedliately preceding Sectien
1237 of, to amend Section 1247b of, and to add Chapter 2
(commencing with Section 1272.01) to Title 7 of Part 3 of,

the Code of Civil Procedure, relating to eminent domain

proceedings.

The people of the State of Californis do enact as follows:

Section 1, A chapter heading is added immedialely preceding

Section 1237 of the Code of Civil Procedure, in Title 7 of Part 3,

to read:

CHAPTER 1. EMINENT DOMATN GENERALLY




Code of Civil Procedure Section 1247b (amended)

Sec, 2. Section 1247Th of the Code of Civil Procedure
is amended to read:

1247b. Whenever in a-cendemmatiem an eminent domain

proceeding only a portion of a parcel of property is sought to
be taken agd-upem-a-reduesi-pf-a-defopdant-~to-the-plalntiff
wade-ai-least-~30-days-prier-te-the-time-of-s¥iad , the plaintiff

, upon requesk of A defendant mede not later than 45 days prior
tc the day set for trial, shall prepare e map showing the boun-

daries of the entire parcel, indicating thereon the part to be
taken y and the part remaining, and shall serve an exact copy of
such map on the defendant or his attormey at-least-fifteen-{15J)-
days-pricr-te-the-time-of-t¥iald ,

At the option of the plaintiff, service shall be made

either:

{a) Hot later than 15 days after the plaintiff receives

the request from the defendant; or

(b) Not later then 15 days prior to the day set for the

pretvsial conference, or, if no pretrial conference is held,

not later than 30 days prior to the day set for trial.

Comment. Section 1247b is amended so that the condemnee may
obtain the map prior to the pretrial conference and prior to the time
for service of his statement of valuation data under Title 7.2 (com-

mencing with Section 1272.01) of Part 3 of the Code of Civil Procedure.




Sec. 3. Chapter 2 (eomaencing with Section 1272.01) is
added to Title 7 of Part 3 of the Code of Civil Procedure, to read:

CHAPTER 2. DISCOVERY IN EMINENT DOMATIN PROCEEDINGS

12?2001- ’
‘iﬁi&i’i[(a} Any. party to an eminent domain proccoding

may, not later than 45 days prior to the day set for trial,

BErve advarse party to the eminent domain proeeedmg
sud file a nd {5 exchangze valustion data.

(b) A party on whom a demand i8 served muy, ot later

- than fve 10 days sfter the service of the demand, ssrve upon

mymvmputymwecmnmdomnpmedmgmdﬁha

“eross-demand to exehange valation Jata relating to the pareal
of property deseribed 3 the demand.

(¢} The demand or erm&dmand shali :

(1) Deseribe the pareet of property upon wineh vaiutiﬂt
data is sought to be exehanged, which description may be
made by reference to the complaini.

(2) Include 4 stateraent in subsmnﬁallv the following form :
““You are required to wverve and file & ststement o{
data in wmph e with Seutmns

: Prneedﬁre, yonr fa.:lure o fio 50 will eomt tute w wawer of the
right to introdues on dixsct examination duriag your esse in
chief any matter required to be set fordh in yous statﬂment of
valuation data.”

. {4} Not later than 24 deys prior te the day set for trul,
each party who served & detasnd or erosy-demand and each
party upon whem a demand or eross-dewand was served shall
seree gnd Bl g statement of valuation dais. A party who
served a demsnd or cross-demand ghall serve his statement
of veluation deia upon each party on whow be served Lis de.

- mand or crosg-demand. Bach party ot whom & demand or
cross-Gemand was seeved shall serve his statement of valn.
gtinn %ata upon the party who aened the demand o¥ cross-

exan .

Pinge._and ﬁlm« (.cmand‘s and erocs—dema.ndn, n.nd a i
for serving Pmbdline stgtements of valuauan jaiarTh
differeni from the {iiPewipecified in this

such rules provide sssweases Thad b i
20 days from the da '

datn are reqol b
rules mAY peey

subdivision
(2) deleted .

sbfff.rent fam crf statement A1

- (e} If a party is represented by an attorney,
service under this section shall be made on his attorney.

-10-




Comment . Section 1272.01 provides a procedure that will permit
the simultaneous exchange of voluation data in eminent domain cases.
The procedure is not mandatory; it applies only if a party to the

proceeding wishes to exchange valuation data prior to trial.

=11-




1PTe .02
U A The stateinent of valnation dats shall contain’:

. {&) The awme and business or residence address of ench
" persen dutended 1o be walied 25 an expert witness by the party.
() The venne and bosiooss o' raddencs nddress of each
peraan hitendod (o he caaled oo o witness by che party to testify
to bis opivicn ol the valoe of the property Seseribed in the .
demand o eross-dusand or 35 to the amocnt of the damage or
benedit, if any, o the lurper parest feown which sueh property
It taken and the marpe and business or residence address. of
eath person apan whise whmewiowew cpinion the opivion is
based in whele or o substantial pars. :

{e} The cpinion of asch witness listed a5 reguired in sub-
division (b} of this section as o the value of the property
deseribed in the demnnd s eross-dewand and anx to the amonnt
of the dewmnge »r benett, i any, whick will acerae 1o the larger

pareed froma which suek properiy is taken and the following -
date to the extent ihat the opinion is based therson:

(1} Thr Lizhest and best nse of the property.

{2} Ths applicabie wning and the vpinion of the witness
concerning probahle chanps therauf.
. €3) A list of the offers: contranis shien of property; louses
and other trensaetiony soles, contracts to sell and purchase,
and lLeases supporiing the opinion. ’ —

(4} The cost of reproduction or replacentent of thefproperty

Cuiaateve? > ™ Teqdepresiationpend obsolesocncefand the rate of dspreciation
‘ r — nE———— R e inprove-
Cr ak () ' el e o OOHRe - LROR- R4 ments have
vetionr et e suffered

(6) Where the property is a portion of & larger parcel, a
description of the Jorger parcel from which the property is reasonable Het
taken, : rental value of

© e A Vﬁflfvié_r%::smrig}_ﬂgh Gery comtvact; sl lease n other | tne property, the
wamunetion sole, condracEur loase listed ymder parngraph (3 :
of subdivision (o) -efshis-sootion.: °F paragzaph (3) gross incame and

(1) The names aud Lusiness o reaidence addresses, if . | 2Xpenses upon

known, of the parlics ts the transaction, _ which it is based,
(2} 'Tho locution of the property sabjeet to the trausaetion. the ‘depreciation
{3} The date of the transaction. factors and rate of

(#) If recorded, the date of vecording and the volume and cepitalization used,

page where recorded. e b

: efpomsideration and olher termuff the transpetion, | 2nd the value

The statement in Liea of stating the tenns contsined in any indicated by such
«contreet, leaso or other document wmey, if such doewment jg - capitalization.
‘available for inspection by the adverse party, stote the place | —————

where axd the times when it i availuble for inspeetion, and cireumstances




Cament. Section 1272,02 states the information reguired to be
contained in the statement of' valuation data.

Subdivision (a). The expert witnesses required to be listed in the

statement include not only those experts the party intends to ecall to
testify concerning value, dmmages, or benefits, but alsc those experts
who will testify concerning other matters that the trier of fact must
know in order to understand and weigh the valuation testimony. See
EVIDENCE CODE §§ 813(b), 81k, For example, in a case involving a partial
taking, if a party intends to present expert testimony concerning the
character of the improvement propeosed to be constructed by the plaintiff
(see EVIDENCE CODE § 813(b)}), the proposed witness' name must be listed.
Similarly, a party would be reguired to list the ﬁame of a structural
engineer who is to testify concerning the structural soundness of an
existing building, or a geologist who is to testify concerning the existence
of valusble minerals on the property.

Subdivision (b). This subdivision requires that the statement include

the name and address of each witness the party intends to call to giwve
opinion testimony concerning value, damages, or benefits. The requirement
of subdivision (b) is overlapped to a considerable extent by the requirement
of subdivision (a) that the names and addresses of all proposed expert
witnesses be included in the statement. Subdivision (b) requires the
identification of those experts listed in the statement who are to give
opinion testimony concerning value, damages, or benefits, and reqguires the
listing of the vwner of the property if the owner is to testify concerning
value, damages, or benefits. See EVIDENCE CODE § 813(a)(2){(owner may

testify concerning value).

~13-




Subdivision (b) also reguires that the valuation statement list the
name and address of any expert who will not be called as a witness by the
party but upon whose opinion the testimony of any valuation witness he
plans to call will be based in whole or in part. This information is
needed by the adverse party not only for ordinary discovery purposes
but also to enable him to utilize his right under Section 804 of the
Evidence Code to call the expert and examine him as if under cross-
examination concerning his opinion.

Subdivisions (¢) and {d), These subdivisions require that the state-

ment contain the opinion of each witness as to walue, damages, and
benefits, and fhe basic data wpon which that oplnion is based, Cf.
EVIDENCE CODE §§ 81h-821. Ordinarily the appraisal repori prepared by
an expert witness will contain all of the valuation data required to be
contalined in the statement and a copy of the report can be made a part of

the statement.

-1k




(1272.03.}
“4246:8: \ (a) A pacty who Las served end filed & statement

of valuation daia shall diligenily give notice to the parties
upon whom fhe stalerent was cerved i, after serviee of his
statement of valuation datr, he: :

{1} Determines w call an export witness not listed on his
slatement of valuation data: :

(2} Letornainer io eall » witwess nob ilsted on his state
ment of valuabion data for the perpose of havieg such witness
testify 1o his opinion of the value of ilig properiy described
in the demand or the mnons? of the damnge or Lenefit, if any,
to the larger pareel froon whick such nroperty is taken;

(8) Determines to have a witness called by him testify on

-direct examination during Lis case in chief i¢ auy data re-
quired to be listed on the statement of valuation Gata but
. whith waa not so listed; ov -

{4) Discovers any date required to be Lsted om his state.
ment of valuation data bui which was not o Listed. :

{h) The potice required hy subdivision (a) of this section
gkall inelude the information wpecified in Seetion F246:9Kim7
ehall be in writng: bt suee aotice R not peguired to be dn
writing I 11 is given after the comossement of the trial.

Comment, -Section 1272.03 provides a nmeans for oromptly advising
the adverse party of any changes after service of the statement of
valuation date. Co:mpliahce wiv this sectlon.is required if the party
intends to call a witness or use valuation dats that was not listed on
the statement of valuatlon data. Compliance with the section does not,
however, insure thet The narty will be permitied 4o call the witness or

use the valuwaiion dasa. See Saction 1272.05,
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12720k, (1272.05, )
T8 Hxcept 28 nrovided in Scetion %ﬁxf a demand

- to exehange valuaiion data and one or more sigtements of
*valuation data are served and filed purseant to Seetion 39463

{a} No party requived to serve and file a statement of valu-
afion data may eall an expert witness o teslify on direet
examination during the ease in chief of the payty ralling him @
unless the name and address of suek witness are Listed on the
statement of the party who ealls the witness,

(b} Nao party required w0 serve andd fHie a statement of value
ation data may eall 2 wirness to testify on direct examinntion
duving the ease in ehief of the pavty exlling him fo his opinion
of the valne of the propirty deseribed in the domand or erosse
demand or the aovnt of the damage or henéfit, if any, to the
larger parcel from which snch property is taken unless the
name and address of siell wilness ave Nisted on the statement
of ihe party who ealls the witness, . '

_{e} No witness ealled Ly any party requived 1o serve snd file
& statement of valuation: dats may testify on dircet examins-
tion during the case iu chief of the party whe called him to
-any data required £o be Tisted ou g statement of valnation data
unlesy such dats iy fsted on the statement of valuation dgte
of the party' who calls the witness, exeept that testimony that
-ds merely an explunaiion or elaboration of daia go listed is not
inndmissible nndur this seetion.

Comment. The sanctlor provided by this seciion is needed to
insure that the parties will moie s good Falth euchange of the state-
menvs of valuation data. Under exceptional elromstances, the court

is authorized to permit the use of 2 witness or 97 valustisn data not

included in the statement. See Section 1272.05.
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determined to call such wxmm or -:waemﬁ or hswd sm:h
avidence; or oL ;

permit A part} to caH o wi JxE“L‘s ar w m‘tm&mﬁ, evzdeme an
direet examination dusing bis ease in endef where such witress
or evidenew is required fo be but is ot listed in such party's
statement of valuation data, if the court finds thai sech party
has made 4 good fajth ?ﬁort to eomply with Seetions 32
a3 9563, that he has commpliod with Seation and tha
By the daie of the servics of hig statemeast of vmue.i.nm ﬂaia he :

{1} Wonld uot in ibe exereive of ¥raw mabie dmrrenm have

4

{:‘r) Failed 1o determine to call such wilries or to discover
or Jist such evidence through anisteke, inadvertonce, surpriss or
exeusable nogleer, '

{0} In making & defcrminaiion under this sechiony the court
ekl take inio wccannt the foot that Hio epposing porly woy
have relied wpon the staiemsent of velustion date and way
"be surprised or projudiccd if the wilness ds celled or the
cvidence saivoduced.

{c} In making a determination under this section concerning

the terms upon which a pariy may call a witness or introduce evidence,

the court may take into consideration the additionsl expense to which

the oppoaing vparty nay reasonably be subjecied in investigating,

coniirming, and svreparing rebuttal of such nev witness or evidence,

Cament., This section aultborizes the cours to pemit a party who
had made a good faith effort Lo comply with Sections 1272,.01-1272.03 to
call a witness or nse valuatlon data that was not listed in his statement
of valuation data., The standards set out in “he section are similar to
the standards applied by the courts under Code of Civil Procedure Section

657 {for granting a new trial mon newly discovered evidence) and under

Code of Civil Procedure Section 473 (for relisving a party from &efaultj and

the court should apply the ssne standards in saluingg dei mer.'ln.ad::.cms undar

this section, Subdivisions (B) and {c) are not =he exclusive factors %o be

waken inte account ir maliing determinations under this section: these

2

subdivisions are included to direct attention Lo two important factors in

-

-17~




meking such determinations,

It should be noted that nothing in Section 1272,05 precludes a
party from calling a witness or introducing evidence on rebuttal; the
section limits only the calling of a witness or the introduction of
evidence on direct examination during his cmse in chief. Thus, a party
is free to call additional witnesses or to introduce additional evidence
not listed in his wvaluation statement where it is necessary to do so in
order to rebut the other party's case. A party is also free to bring
out additional valuation data on redirect examination where it is necessary
to meet matters brought out on the cross-examination of his witness even
though such valuvation data was not listed in his statement.

The court should exercise some diligence in confining a party's
rebuttal case and his redirect examination of his witnesses to their
true purpose of meeting matters brought out during the agdverse party's case
or cross-examination of his witnesses, The court should not permit a
party to defeat the purpose of this chapter by reserving witnesses and
evidence for use in rebuttal where such witnesses shouid have been used

during the case in chief and such evidence elicited during ddrect examination.

-16-




(L2t thic chepte
SE24667F i The procedare provided mﬂﬁw&n&%—ﬂr—-
12465 -inelunive,

does not prevent the use of other diseovery
procedum 1 eminent domain proceedings,

Corment. The pretrial exchange of valuavion data provided in this
chapter is supplemental %o other discover:\.r' procedures. Nevertheless,
because the procedure provided in this chapter will provide all the
valuation information thai is necessary in the ordinary case , other
methods for discovering such information should be permitted only in
-unusual cases. For example, it would be appropriaote for a court io deny
a party the right to take o deposition of an ewpert employed by an
adverse party where the procedure provided in tais chapier would
disclose the sae information thai would be secured if a deposition were

taken, Cf. Swartzmen v, Superior Court, 231 Cal. Avp.2& 195, 41 Cal.

Rptr. 721 (1954).

_19-
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@2.0‘7. (this chapier )
~1246:% | \Nothing in :

malkes admissible.sny matier that is n:mt ctherwise admigsihle
as evidenee in eminent domain vrocsedings. _

Corment. The rules governing the admission of avidence in
eminent domein proceedings are set out in Zvidence Code Sections 810-
822, The exchange of information pursuant to =his chapter has no

effect on the rules set out in the Zvidence Code,




STATE OF CALIFORNIA EDMUND G. BROWN, Goverrer

W
*™CALIFORNIA LAW REVISION COMMISSION

ROOM 30, CROTHERS HALL

STANFORD UNIVERSITY

STANPORD, CALIFORMIA, P4308

AL SoowouoN, .

KICHARD M, KEATINGE

3HO SATO To: Persons Cémmenting on Tentative Becammendations of the
BERAAR ». Spivin California Low Revision Commission Relating to Condemnation
wﬂmm Law and Procedure-

The Califorala Law Revision Calmisalon is Plamning to recommeng
& camprehensive eminent domain statute for enactment at the 1969
session of the Legislature, During the next three years. the
Commission will be prepering and distributing tentative recommends-
tions on various aspects of this subject o interested persona for
coment, These comments will be taken into sccount when the statute
to be recommended to the 1969 Legislature is prepared.

The enclosed naterinls vrelate to discovery in eminent domain
Proceedings, The materials consist of:

{1) Senate Bill No. 71 (which was introduced at the 1963
legislative session) as approved by the Senate., _
' (2) A pamphlet containing the Cormisgion's Recommendation end
Study releting to Discovery in Eminent Domain Proceedings.

(3) Llegislation and court rules relating to discovery in eminent
proceedings recently adopted by other states and by the Superior
Court of Loa 4ngeles,

Senate Bill No. 71 pa#sed the Senate in 1963 but died in the
Asgembly Judiciary Cammittee, Tha bill is explained in some detail in
the Recammendation contained in the enclosed pamphlet, The amendments
waich were made after the bill was introduced are primarily of a technier .
nature,

The Commission seeks comments on whether Jegislation along the line
of Senste Bill No., 71 iz needed and desirable. In other words, are spe-
¢lal discovery provisions simllar to those set out in Senate Bill Fo. TL
needed for condermation proceedings? The Commission also seeks camments
on whether any changes should be made in Senate Bill Ko. 71 as it passed
the Senate in 1963. In order %o maintain our schedule on this project,
would like to receive any comments you may care to make not later than
June 30, 1966,

Yours truly,

d |
ohn H. DeMo
. cu

tive Secretary

SE—
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AMENDED IN SENATE MAY 7, 1963
'AMENDED IN SENATE MARCH 26, 1968

SENATE BILL | . 'Nem

mm—*——;‘m

—— . .

' “Introduced by Senator Cobey |
(At request of California Law Revision Commission)

January 14, 1568

H

- REFERRED TO COMMITTEE ON JUDICIARY

| ‘ .

An oot o amend and ronumber Sockion 13462 aof, lo amend
Saction 1247 of, and iz add Soctions 1946.2, 1246.5, 1346.3,
12464, 13465, 1246.6 and 12467 to, the Code of Ciwil Pro-
cedure, relating to evunont dowmuin srontading:.

. The people of the Slate of Culifornic do enact as follows:

REBEERERSarEERSvwannmwm

Seoriow 1. Section 12462 of the Code of Civil Procedurs
is amended and renumbered to read: : _
1246.9. Where thers ars two or more estates or divided in-
terests in property sought to be condemned, the plaintiff is
éntitled to have the amount of the award for said property fivst

t detormined as between plaintiff and all defendants alaiming

any interest therein; fhocenfter in the same procceding the

- vespeetive rights of such defendants in and to the award ghall

be determined by the court, jury, or referce and the award
apportioned accordingly. The costs of determining the appor-
tionment of the award shall be allowoed 16 the defendants and
taxed against the plaintiff excepd that the costa of determining
any issue &s to title between two or more defendunts shall he
barne by the deféendants in such proportion as the court may

" {direet. ;

Ske. 2. Section 1240.1 is added to the Code of Civil Pro-
cedure, to read: - ‘ o ‘

1246.1. (a) Any party to an eminent domain procecding
may, not later than 45 days prior to the day set for trial,
serve upon adverse party to the emivent domain i
and file a demand to exchangs valvation data. = -

(b} A party on wbom a demand is served may, not later
then fve 10 days after the service of the demand, serve upon

any adverse party to the emicent domain proceeding and file s
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eross-demant in - xehange voluation deie relaiing to the parcel
of property desoriled jn the demand.

(e} The demund ¢ evoss-dersand shall: ‘ :

(1) Deseribe the pareal of property upon which valustion
Jata is sought to be ~.shanged, which description may be
made by referepce ir the complaiot. .

(2) Tnelude & stissaent in substantially the following form:
©'Vou are required i serve and fle o etatement of valuation
data in comphiance wilk Sections 1246.1 and 1246.2 of the Code
of Civil Procedurs sol Lder than 20 days prier to the day set
for triaband, sebjeet 1o flection 12465 of the Code of Civil
Procedure, your failire i do o will constitute @ waiver of the
right io introdues v irect examination during your case in
chiaf any matter requized to be et forth in your statement of
valuation daia.’’ :

(@) Not tater than 20 days prior to the day set for trial,
gach party who ersed & demand or eross-demand and each
purty apon whomn 2 derand or ervas-demand was served shall
serve and file & weateracnt of valuetion data. A porty who
served a demand o cross-demand shall serve hiz statement
of vihistion duta wpon each party on whom be served kis de-

. mand or eross-Gemond, Bech party on whom a demand or

cross-Gerasnd was served shall serve his statement of valu-
ation data wpon the purty who served the demand or cross-

demand.
(e) The Jndicial Couneil, by rule, may preseribe times for
serving and’ filing Acmands and cross-demands, and a time

- for serving and fling sigtements of valuation data, that are

different from the times speeified in this section, but only if
sueh rules provide swsviewe that the trial will be held within
20 days from the day ou which the statemonts of valuation
drta are required by such vales to he served and filed. Soch
rules tay provide fur a3 dHi-ront form of statement than that
specified by parsgrach 7 of wubdivision {e).

Spo. 3. Seetion 19462 1w added to the Code of Civil Pro-
gedure, to read: ' o -

1248.2. The statement i valuation data shall contain:

fa} The name sud bixiuess or residence address of each

+" person intended t0 be enli=! 38 an éxpert witness by the party.

(b) The neme and busivess or rosidenee address of each
person intended to be called ag & witness by the party to testify
to his opinian of the waivw: of the property deseribed in the
demand or eross-demand ur a8 to the ameunt of the damage or
benefit, if any, to the Jurmo parcel from whieh sueh property
is taken and the name and business or residencs sddress. of
ench person npon whose siuiements or opinion the opinion i8

" based in whele or in substuaiial part.

{¢) 'The opinion of esch zitness listed as reqeired in gab-
division (b} of this secilor. #8 1o the value of the property
deseribed in the devaand s =rose-dernand and as to the amonnt
of the dumage or benefit, 1 «ny, wlich will aesrae to the larger
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parcel from which such property is taken and the following
dats to the extent that the opinion is based thereon: - .
(1) The highest and best use of the property. ‘
{2) The applicable soning and the opinion of the witness
concerning probable change thercof. _
. {8) A list of the effess; eoniracts; sales of property; loases
and other teansuetions seles, conlracis fo sell and purchase,
and leases supporting the opinion. , '
{4) The ccat of reproduction or replacament of the property
less depreciation and obsolescence and the rate of depreciation
used. | :

{5) The gross and net income from the Aproperty, its reason-
able net rental wvalue, its eapitalized value and the rate of

* eapitalization used.’

(8) Where the property is a portion of a larger pareel, a
deseription of the larger pareel from which the property is

(d) With respect to cach effer; eonivast; sule; leane or other
Swannaetion salo, coniract or lease listed under paragraph (3) ‘

- of wubdivision (e} of this soction:

(1) The names and busincss or residence addresses, if

known, of the partics to the transaction. L
-{2) The location of the property subjoet to the transaction.

(3) The date of the transaction. .

(4) If recorded, the daie of recording and the volume and
page where resorded. .

{6) The consideration and other terms of the transaction.
The statement in lien of stating the terms contained in any
«contract, lense or other dosument may, if sneh document 38
/available for inspeetion by the adverse pariy, state the place
where and the times when it is available for inspection.

Swo. 4. Scelion 1246.3 is added to the Codo of Civil Pro-
cedure, 1o read: . _

1246.3. (a) A party who bas served and filed & statement
of valuation data shall diligently give notice to the parties
upon whom the statement was served if, after service of his
staternent of valuation data, he: . o

{1} Destermiues io call an expert witness not listed on his
statesont of valuation data; _ - . :

{2} Determines to enll 5 witness not listed on his state-
ment of valuation date for the purpose of having such witness
“testily to his opinion of the valus of the property described
in the dercand or the amount of the damape or benefit, if any,;

- to the larger pareel from which such property is taken 3

(3) Determines to have & witness ealled by him testify on
“direct examination during his case in chief to any dats Te-
guired to be listed on the statement of valuation dats but

. which was nof so listed ; ¢r - .

 {4) Discovers sny data required to be listed on his state-

ment of valuation data but which was not so listed. -
(b) The notice required by sabdivision {a) of thiy saction

shall include the iaformation specified in Seetion 12469 and
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~shall be in writing; but sueh wnotice ix not requived {o be in

writing if it is given after the eommencement of the trial, .

8ec. 5. Section 1246.4 is added to the Code of Civil Pro-
cedure, to read: - - .

1246.4. Except as provided in Secetion 1246.5, if a demand

~ to exchange valuation data and one or more slatements of

' valuation data are served and filed pursuant to Scetion 1246.1

(a} No party required to serve and file a statement of valu-
ation data may call an expert witness to testify on direct
examination during the ease in chief of the party calling him
uuless the name and address of such witnoss are listed on the

- statement of the party who ealls the witness. _

(b} No party required to serve and fle a statement of valu-
ation data may éall & witness to tostify on direct examination
during the ¢aso in ehicf of the party ealling him to bis opinion -
of the value of the propériy deseribed in the demand or exoss~
demand or the amount of the damage or bonefit, if any, to the
larger parcel from which such property is taken unless .the
name and-address of such witness are listed on the statement
of the party who ealls the witnegs, . : '

. {¢) No witness called Ly any party required to serve and file
a statement of valuation data may-testify on direct examina-

. tion during the esse in chief of the party who called him to

-any data regnired to be listed on & statement of valuation data
unless such data je listed on the statemeat of valnation data
of the party who ealls the witness, except that festimony that
-i8 merely an explanation or elahoration of data so listed is not

- inadmissible under this sestion,

Spc. 6. Section 12465 is 1dded to the Code of Oivil Pro-.
cedure, to read ;. ' - A

1246.5. fa} The court nay, upon sueh terms as may be just,
permit & party to call o witness or to introduce evidenos on-
direet examination during his case iq chief where such witness
or evidence' is required to be but is not Hsted in such party’s
statement of valuation data, if the court finds that such party
has made & good faith effort to comply with Seetions (12461
and 1244.2, that he has eomplied with Seetion 1246.3, and that,
. by the date of the service of his statement, of valuatjion, dats, he:

{1) Wonld not in the exereise of rensonuble diligence have
detormined to call such witness or discovered or listed snch
evidence; or- - e ' S

{3} Failed to determine to call sueh witness or to discover
or list such evidence threugh mistake, insdvertence, surprise or
excusable negleet, , ‘ o

(b} In making ¢ determination under this section, the sourt

shall take inlo acconnt the fact thal the opposing party may
Bave retied wpon the slalement of ‘valvation data and '
be surprised or prejudiced if the wilness is called or the
evidence introduced,
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Spo. 7. Section 1246.6 is added to the Code of VC‘ivil Pro-

‘eedure, to read :

1248.6. The procedure provided in Bections 12461 io

- 1248.5, inclusive, does not prevent- the use of other discovery:

procedures in eminent domain proceadings. _
Brc. 8. Section 1246.7 is added to the Code of Civil Pro-

cedure, to read: . : : .
12467, Nothing in Sections 1246.1 to 1246.6, inclusive,

- makes admissible.any matter that is not otherwise admissible
88 evidenco in eminent domain proceedin,

£y, , :
820, 9. Bection 1247b of ‘the-Code of Civil Procedure is

- atnended to read:

1247h. ‘Whenever in an eminent domain procesding only a

‘portionbfapazeeinfpropertyiasonghtmbetaken.the
& of & defendand

plainiiff, within 15 days adten & &
+he pleintilf upon requost of a desfendant made not later than

- 45 days prior to the day set for trial, shall prepare a map
‘showing the boundaries of the entire pareel, indieating thefeon
- the part to be taken, the part remaining, and shall gerve an

exnet copy of such map on the defendant or hir attorney nat

- later than 15 days prior to the day sst for the preirial con-
. ferenee, or, f no pretrigi eonference iz held, not later than 80

days prior io the doy sei for irial ,




STAIWIES AND COURT RULES RECENTLY ADOPTED IN OTHER STATES
AND TN THE SUPERTOR COURT OF LOS ANGELES

Rules of the United States District Court for the Southern District

of California

See pages 720-722 of Commission's 1963 Recommendation on Discovery
in Eminent Domain Proceedings for text of Rule.

New York Court of Claims

See Exhibit I (pink)} attached for Rule 25a (adopted 1965).

Pennsylvania

See Exhibit III (green) for Section 703(2){enacted 1964},

Meryland

See Exhibit II (yellow) for Rule Ul2 (adopted 1962).

Wisconsin

See page 729 of Cormission's 1963 Recommendation on Discovery
in Eminent Domain Proceedings for Wisconsin Section 32.09(8), (9)

(cnocted 1961 ){numbersd as Section 32.09(7), (8) in Commission's
1963 Report).

Los Angeles Superior Court

See Exhibit IV (buff) for extract from Swartzman v. Superior
Court, Ul Cal. Rptr. 721 (1964) regarding Policy Memorandum of the
Los Angeles Superior Court in Eminent Domain Cases, dated July 1,
1963, which contemplates an exchange of valuation detse at pretrial.
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EXOBIT I

NEW ¥YORK - COURT OF CLALMS
New Rule Zha

1. Within six {6) months from the date of the filing of a c¢laim
in an appropriation ¢ase the parties shall file with the Clerk of the
Court four ?4} icoples of thelr appraissals which shall zet forth
separately as B0 vacant land and improvements the valuatlion and data
upon which such evaluations are based, including but not limited to the
before value -of the property, the after value, direct, conseguential
and total dameges and detalls of appropristions, couparable sales and
other factors utilized. If all of the detalls required by Section 16
(3) of the Court of Clalms Act relating to alleged comparable sales
are inciuded in the appraissl report prescribed hereln, the same shall
be deemed compliance with Section 16 ?3} of the Court of Clalms Act,

2. Hhen the Clerk shall have recelved the appralisal reports of
all parties he shall send to each attorney of record a copy of the
appraisa; pepart of all other parties to the claim.

3. Within thirty (30) days after the service upon a party of an
appraisal report of any other party, any psrty to the proceeding may
file and serve on all other parties an smended or supplemental appraisal
report or reports.

%, Within sixty {60} dayas after th: final £1ling and service of
appralsal reports or amended or supplemental appralsal reports a party
may beecause of unugual developments or clrcumstances, make a motion for
permission to file and serve an additional appraisal report or amended
or supplemental reports, the granting of which spplication ghall rest
in: the sound discretion of ithe Court as the interests of Juastice may
regquire,

S 5, A party confronted with unusual and special circumstances
Pequiring more time than prescribed above for the filing of sppralsal
‘peports may make an applicstion uporn notice for an extension of time
‘which extension, in the socund discretion of the Court, may be granted
for such period and under such conditions as the Court deems proper.

”l‘



6. (a) Upon the trisl of a claim for the appropriation of
property the parties shall be precluded from offecring any. proof on
matters not contained in the appraisal preports or amended or supplemen-
tal appraisal reports as required by this Rule; however, a party may,
notwithetanding his failure to comply with this fule, offer proof on
matters contained in Bills of Particulars and Examinations before Trial
in accordance with the usual procedures and RXules of thls Court,

(b) This Rule shall not apply fo & party who files & statement
within six (6) months of the f£iling of 2 claim to the effect that he
will not intro@uce expert evidence of valve and damages upon the trial.

' 7. Six (6) monthe after the filing of a clalm for damsges for the
appropriation of property a Judge, aesignated by the Presiding Judge,
may conduct a pre-trial conference to be attended by every party's
trial counsel or lawyer with dispositive authority. Ab least eight {8)
days notice therecf shall be given vy the Clerk to each party or lawyer

of record; this provislon amends and supplements present Rule 5 {(a).

‘ 8. The purposes and intent of this Rule are {a) to aid and
encourage the early disposition and gsettiement of appropriation claims
and {b) to zompel a £ull and complete disclosure so aB to enable all
parties Co more adequately and intelligently prepare for a trial of the
issues,

9. is Rule shall apply to all claims filed on and after
Mareh 1, 1965. -

ﬂ’}-‘
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MARYIAND e DOURT ROLE U2

Rule U12. Discovery.

a. Genevally.

In a proceeding for conderonation prc-tr:al discovery sball be’ pemlitted md_
shall be governed by Chapter 400 (Depositions and wavery} of the Maryhnd
Rules, except as herein otherwise provided, 7

b Additional Subjects of Discovery.

In addition to the documents and matters which he may discover under Rules
410 (Scope of Examination)-and-417 (Discovery Inm-mgmty to Party), but

subject o the provisions uleéﬂﬁ(Ordetto Party and Y
apmytoaproceeémgforcandcmnauonnny -
(hH B wntminten-omoryor dcpouﬁon uire any other party to pr
}:lmo{up:tnitwm thevalheo:}ehpmperty‘m sought bepl:‘

] s pertaining to to be con-
mnedormypartthereofwhethetormtsuch is to be called

as a witness, and whether or not sur.hrepottwas ined in anhctpa

tiom of l:t:gaum or in preparation for trial,

(2) By written interrogatory or by deposition reguire any ather party to d
‘close the identity an?locatnn of every expert whom such other party
has caused to examine the property sought to be condemned or any part
thereof for the purpose of determining its value, whether ot not such
expert is to be called as a witness, ahd whether or not such examination
was procured in anticipation of litigation or in preparation for trial.

(3) "By written interrogatory or by deposition require any other party to dis-
close the identity and locati);n of every expert whom such other party
proposes to call as a witness,

(4) By deposition on written questions or oral exammatmn, examine any ex-
pert whose identity and location are obtainable under the provisions of
this section, as to such expert’s findings and opinions. An expert 5o ex~
amined shall be entitled 10 reasonable compensation therefor, to be paid
him by the party examining him.

&
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PERFSYLVANTA - SECTION 7072

‘Section 703. Trial in the Court of Common Pleas on Appeal.

—At the trial in court on appeal:

* ¥* : L ® #*

(2} If any vslvaunosn oopert who has not srevewusly testifiad
before the viewers is to testify, the party calling him must dis-
close his name and serve a statement 5 his valuation of the
property before and after the condemution and his opinion of
the highest and best use of the properiy befere the condemnation
and of any part thereof remainin:; after the condemnation, on
the opposing party at least ten duys hefore the date when the
case ia listed for pretriai or trial, whichever is earlier.

Comment:

This clause introduces & ruw eottspi in eminent domain cases. Exist-
ing law does not require dieslusure of the names of valustion experts at
any Hme., The purpose of this prevision is io eliminate the sarprise element
in many cases when one sxpert !a used before the viewers and another,
with = different veiuatica and opinion of tbe highest and best use of the
property, is called at lhe trist

ES ¥ * £ »



EXHIBIT IV

Log Angeles Superior Court

EXTRACT FROM SWARTZMAN V. SUPERICR COURT
Cal. Rpt r. 721 (D.C.A., 28 Bist., Dec, b, ©51)
(Haaring Den?ie_t’i'Feh. 10, 1965}

sw.wrm . snmon COURT _ 725
Cite s 41 Cal.Rptr. fat.

(3} Pretrial Order

C' [0-3%] The preteial order of Angmst 19
provided for en exchange of appraisal
reporss,  Petitioners contend there 2 no
requirement that an nwier whase propecty
i being taken i siinent domsain tioceed-
ings obtain tha sevvices o an appraiser and
incur the expense of an appraisal ruport.
"This is corract. ‘The defendart-owner him-
scif may tesiify to the value wf his property .
and submit valwsion data, Bet the coart
may require lom to dieclose the Encts and
circumstances on which he intends o rey
at the time of trial o support hiz valiation
and to disciose his data in advance of tris
pursnani to cepviag court procedures. The
Policy Memorsndum of the Los Avigeles
Superior Conat in ¥aicent Domain Cases,
datzd July 1, 1963, contempiates an ex.
change of valnetion datd at prepxial, Such
an exchange wovides an appropriate end
effective method for the dispateh of this
type of fitigution and iy anthorized by Code
of Cteil Procedure, sections 2031(s}. and
2190 (1), ah{ch Iatter section provides:




726

“¥ 8% upon motion spasonably made by
any pa.rty @ % ¥ or wpon the court's oun
smolien and after giving counsel an opporin-
ity ta be heard, and in ¢ither case for good
caise shown, the canrt o which the acrion
is pending may make an order * ¢ ¥ jhait
the porties shall simultoneously file specified
documenits or information * ® ¥ to be
opened as directed by the court; or ihe
court may make any other order which jus-
tice requires to protect the party of witness
from annoyance, embercassment, or oppres-
sion.” (Emphasis added.}

Exchange inf advance of trial of data on

which a party intends to rely to cstablish’

valuation has besn approved hy our Su-
preme Court and by the Federal courts
{from which our discovery rules were da-
rived} as an appropriate means of compel-
ling mutual disclosure of relevant informa-
tion sufficiently ahead of time to permit each
party 1o study the contentions of the other
and explore their validity cutside the court-
room rather than at the trial itself, The
beneficial effects of pretrial disclosure are
too well known to require extended come
ment here. On the specific point it s suffi.
cient to refer to Oceanside Union Scheol
District v. Superior Court, 58 Cal2d 180,
192, 23 Cal.Rptr. 375, 383, 372 P.2d 439, 447,
where the court said: “The trial enurt, in
the exercise of its discretion, might have
ordered the matter held in sheyance until
such time as the parties were in a position
to trade appraisals {ax is done in the federal
district courts)” . and to the case of Mowry
v. Superior Court, 22 Cal.App.2d 228, 244,
20 CslRptr, 698, 707, in which the coot?
said: “To obviate the injustice of discovary
in this respect being a ‘one-way streed i
geems to us proper to, and we da, rule thet
o exchonge of 'romparable zeles’ informa-
tion: hetween condemnor and condiumes i§
contemplated by the Discovery Aci, as in-
terpreted by the Greyhotind decision {Grey-
hound Corporation v. Superior Court, 536

Czl2d 335, 15 CalRpir. 9ﬂ 364 PI2d 2681
"%

[11] We speeificaliy approve the Los
Angeles Superior Cowrt policy of compulse-

‘ness.

#1 GALIFURNIA BEPORTER

{nr maiual exchange of full appraisal data in
'Pd?me of trizl,

{4} Protestive Order
Petstirmers aitack the erder prohibiting
the taking of the deposition of the State's

_indepenident nppraiser, sontending that Code
of Civil Progedure, section 2016, gives a
party an absojute right to take the depesi-
“tion of anyone at any time, and that a writ

of mandate should izsue to compal such dis-
covery when denied by the trial court.

The State argues that Code of Civil Pro.
cadurz, section 2009{b} {1}, permits the trizi
eourt to control the exercise of discovery in
order to malte it mutual and reciprocal and
fwir; that it authorizes the court to enier
protective orders to prevent abuses of dis
covery: and that justice in this case re

_quired the exercise of such contrei in order

to preserve fairness and mutuality,

The prablem of {airness and mutuality in
discovery proceedings involving an expert

in 2dvznce of tria! presents considerations

-absent from the cage of the usual fact wit
The expert normally has no refevant
information about the case but has been em-
ploved, usually by counsel, in the hope he
can develop favorable relevant opinions o
specific matters. The expert may examine
gpecific items of evidence, such as question-

“ad documents, anatonsy 4 personal injury,

hooks and accounts ik an gecounting, specif-
i raachinery in a breach of warranty, of, a8
here, real property in a condemnation pro-
ceeding, If the cxpert forms an opinion on
the subject, he has created potential rele-
vant evidence, and i1f he Jater gualifies as an
expert and testifies to his opinion, he has
given relevant evidence.

~ [12]  To complicate his position, the ex-
pert normally wears two hate He is em-

ployed by counsel to form an opinion which

he may later present as a witness in courl
He is also engaged 4% an adviser on trial
preparation and tpetics for the case and in
this lalter capacity serves as = prefessional
congultant to counse! on the technical and
forvusic aspects of hie specialiy. From the
goint of view of covasel, the expert’s free

2
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dom to advise ecunsel, to educate counsel
on the technical problems of Bis cage, 12 yre-
pare him to handle unfanifiar data in conrt,
to analyre the avzilability of ezpert apinion
and the need for s use, all withour Ha.
drance from the sppesing mide, sve impos.

tant elements of cowaels piivary of prep-

aration. Consuliation betwesn szpest and

wounsel may appropriately be gives beoad.

imetueity from discovery, Doth as io enpert
and ag to counsel, because none of the 2x-
pert’s opinive, professional though it nay
be, is refevant evidence in the case. To the
eantrary, his opinion @5 and will romain
wholly irrelevant and jmnaterial az evi-
denee until the axpert iz colled a3 4 withess
oz the t7iad and shawan io be gaalified to give
comprotent opinien testimony on o matisr
in which be 5 versed and which i material
to the case.  {United States v, Cartain Far-
gels of Land, I, O, 13 FR.D, 254, 233)

[13] Ulnder the ponees) aswe of falroess
the courts hawe continued io ronpect privacy
of preparation for trial, sves under the
modern expansion ¢f the machinery of &

“covery. ‘Thiz policy wos mads expliost in
Californin by the addition in 1953 of Cuds
of Civil Procedure, section H16fey ™1 i
the policy of this Swie {1} @ preserve
rights of attarneys to prepaie cases for vrial
with that degree of privacy neccstary o
encourape them to prepare their cazes
thorowghly and fo nvestigate ook oulr the
favorabie bt the unfaverable aspecty of
such cases ame (H) fo prevent an abiorany
from taking undue adwamtage of Bis acvers
wary's indestry or offerts” Thuder such 2
poficy a party cannot subsfitute the wita of
his edversary’s expert for wits of his own
in analyzing the case, {Hickman v, Taylor,
329 U.S, 495, 518, 67 S.Ct. ..185 91 L.Ed
451.)

Coincidentally in 1963, New Virk adepted
A comparable policy restricting disclosure
of material prepared for litigation, includ-
ing opinions of experts prepared for litiga-
tion. (New York, C,F.L.R § 331’&1(&) '}

[32] Neveriheless the mmai '-tattf.»; :si
the expert,-s5 consultant end, possible wits
‘nessychanges its sharacter &t that soint in

iha

the suit when it haz beeome koown he will
actoally testify 28 5 wiihess, - When it be-
amnes veasonakbly certain an expert will give
his jrofessionnl opinion as a witness ont a
material matter in dispute, then his opinion
bas become a3 factor in the cavsa. At that
point the expert has ceased to be merely a
consultant and has become a counter in the
litigation, one o be evaluated along with
others. Such evaluation properly includés
appropiiate pretrial discovery, (San Diego
Professional Assn. v. Superior Court, 8
CalZd 194, 23 Cal. Rptr, 384, 373 P23 444,

A LRE&?&E, Brown v. Superior Cmgt,
218 CalAppZd 430, 32 CalBptr. 52¥;

Gravd Lake Drive In v Superior ﬁmx}t

YWY CalApp2d 122, 3 CalRptr. 624 8
ALRZE 120

With retognition of these problend
seuria have sttemptad to work out méthdd
of mutual disclosre of the opigions ¢f
podentinl witneszes which @il achieve ﬂl:o
gired reswits with mindbmom wasie niof
and with fairness o oll concerned. In éz:};
demnation procesdings this has taken b
form of an exchange of reporin of exphris

1 v final gss'céfia‘é procecdidgs -
ial,  Thé, key
g “‘;‘Jerg i conrld sot
rib'w"ﬁvam iy inni s&m" an mukuality of disclo-
sire 281 were ?"e‘v w oadopt & ko‘% ahd
e toward cefalejtrint
a;si.ﬂ Frbushant 14 with thair ore
hey would quickly whindt aby genttine
foeere 16 advancs of trisl in the caye of
cpivien withesses, for pactss cogld imerely
clabm, as peiitioners dii bere, théy had not
et gecided whether fo use any expert wit-
nesgen and could sontinng to profess indeci-
sion until the day of sl :

iial,

oty

{15] The roles of chscnvery contemplate
two-way disclosure and do not envision that
ong garty may 3it back in idbesiess and savor
the fruite which his sdversary has cubtivated
and harvested in diligence and industry.
Mutuai exchange of dats provides some
protection against attemphel ofie-way dis-
closure;, the party sccking discovery. must
be. seady and. witling 1o. ppke an equitable
sxchaage.,. {Hickmen v. Tavlor, 320.U.5,

LY
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495, 67 S.Ct. 385, 9 LY. 4581 Convnside
Union Scheel Distries v Superior Courr,
5B Ca124 180, 192, 22 CalRpir. 325, W3 PR
434y Wyna v, Superior Courr, 1856 Tal Apo.
Zd 813, 9 CalBpar. 3470

{18] In this case ne good cause was
shown for the teking of the Jeposition of
the State's potential expert witness I 26
vance of the exchange of appraizal data
ordersd by the court. In the case of expery
opinion witnesses good cause normalle must
be shown to compel & deposition in advanss
of trial, and In the sbeence of good causs 5.
mation to quash the deposition is fnstifizd,
{Grand Lake Drive In v, Sunerior Coure,

179 Cal.App 24 12, 120-138, 3 2l Rper. 621, -

B6 ALRZA 1203 Afier an exchangs of
appraisal data has taken place, the deposie
tion may become uanecessavy, or deposi-
tions of experis on both sides may he appro-
priate, or deposition: on Manited sapects of
the case may be it order, The principle of
mutuality will continue to serve the 2ami in
whatever subsequent orders it makes.

< [17] Here, patiticners refused offors of
mutval exchange of data, petitioners rz-
fused an offer of simultansous depositions
of experts on both sides after the State's
appraisal witness had finished his prepare-
tion. Petitioners, in open eourt, on Tuly 2§,
August 11, August 19, September 4, and
September 18, statzd they had ot obtained
an appraiser, did not know wheiher they
would obtain an appraizer, would not ageee
to commit themselves not to use an apprsis-
er at the time of trigl, and imnisted on iheir
absolute right to depose the cupesing skic's
appraisal witniess without any sautush sunsis
tanecus exchange of valuation data. Ciear-
Iy, petitioners sctght ¢4 play theiv han’ with
their cards eloze fo their chest whi
manding that their appanest piay s cords
face up from the table  Such ome-way Qe
covery, no give and all fake, would auickly
drive fairness and mutiuabty oot of pretrial
investigation.

e

We conciude that ne gual —suse was
shown for the taking of the experi’s daposis
tion prior tg the exchangs of aprvaisal data

#

epdered by the trin? couri, that the protee.
tive order properly saded,

it A A

e A B - e S b
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SEC. 7. Section 1954.5 is added to the Civil Code,
to read: |
1954.5. (a) Excep: as provided in subdivision (b}, the
legal consequences of the actions of the parties to a lease of
real property as provided in Sections 1951, 1951.5, and 1952,
and the legal remedies aveilable upon breach of a lease of real
property as provided in Sections 1953 and 1954, are not subject
to modification by the prior agreement of the parties.
{(b) The parties to a lease of real property ray, by contract
made at any time, walve any right of either or both parties
to specific enforcement cf the lease.
(c) This section does not affect any agreement for the
arbitration of any dispuite that has arisen or may arise under a
lease of real property.
(d) This section applies only to leases that were executed
or renewed on or after the effective date of this section.
torrment.  Sections 1951, 1951.5,.1952, 1953, and 1954 aré. designed
to make the ordinary rules of coniract law applicable to leases of real
property and thus relieve both lessors and lessees of the forfeitures to
which they had heen subjected by the application of feudal property
concepts. BSubdivision (2) of Section 1954.5 will secure to the parties the
benefits of the preceding sections by prohibiting the restoration of the
previous system of lease law by standard provisions in leases.

Subdivision {b) permits = waiver of the right to specific performance
because such a waiver does not result in a forfeiture or an uncompensated

loss. A lease containing such a waiver provides in substance for an alternnii-



performance--actual performance or payment of damages in lieu thereof.
Subdivision {c) makes it clear that this section is not intended to
limit the arbitrability of disputes arizging under leases of real property,
nor is it irtended to limit the powers that may be exercised by the arbitrators
of such disputes.
Under subdivision (d}, 2 provision in a lease that speclfies remedies
at veriance with those specified in Sections 1951-1954 may be enforced only
if the lease containing the provision antedates the effective date of this
gsection. Sections 1951-1954 proscribe the remedies that may be used to

enforce a lease that does not contzin any provisions governhing the available

remediag,




§ 195k,.7, Mineral leases

SEC, 8. Section 1954,7 is added to the Civil Code, to read:. ..
,fJ»f/ )
ra -t".{;!,’?gé f,-
1954.7. An agreement ;é% : ,‘?aa?
wei30MIsee the - ‘N
. H]’iéz‘f‘/d#‘:“ )

—prasvguis—ComCnwemyt s not a lease of real property within

the meaning of this chapter.

Comment. The so-called oil and gas leass has been characterized by
the California Supreme Court as a profit a prendre in gross. Dabney v.
Edwards, 5 Cal.2d 1, 53 P.2d 952 (1935). Other mineral leases are also
distinguishable from leases generally., The ordinary lease contemplates
the use and preservation of the property with compensation for such use,
while the mineral lease contemplates the destruction of the valuable
resources of the property with compensation for such destruction; See
3 LINDLEY, MINES § 861 (3d =4. 191k).

The sections in this chapter dealing with leases of real property are
intended to deal with the ordinary lease of real property, not with
mineral lezses, Accordingly, Section 1954,7 limits these sections to their
intended purpose. Of course, scme of the principles expressed in this
chapter may be applicable to mineral leases. Section 1954.7 does not prohibit
application to mineral leases of any of the principles expressed in this
chapter, it merely provides that the statubtes found here do not require such

application.



§ 3324, Attorney's fees

332k, (8) In additior to any other relief to which a lessor

or lessee is entitled in enforcing or defending his rights under

a lease of real property, he may recover reasonable attorney’s fees

ineurred in obtaining such relief if the lease provides for the

recovery of such fees,

(b) If a lease of real property provides that one party to

the lease may recover attorney's fees incurred in obtaining relief

for the breach of the lease, then the other party to the lease may

also recover reasonable attorney's fees incurred in obtaining relief

for the breach of the lease should he prevail. If a lease of real

property provides that one party to +the lease may recover attorney's

fees incurred in successfully defending his rights under the lease, then
the other party to the lease may also recover reasonable attorneyts

fees incurred in successfully defending his rights under the lease.

The right tc recover attorney's fees under this subdivision may not

be waived prior to the accrual of such right.

Corment. Leases, like other contracts, sometimes provide that a party
is entitled to recover a reasonoble attorney's fee incurred in successfully
enforcing or defending his rights in litigation arising out of the lease.
Section 3324 makes it clear that the remaining sections in the article do not
impair a party's rights under such a provision.

Subdivision (b) is included in the section to equalize the operation of
leases that provide for the recovery of an attorney's fees. Most leases are
drawn by one party to the transaction (usually the lesgsor), and the other

seldom has sufficient bargaining power to require the inclusiecn of a provision



for attorney's fees that works in his favor. Under Section 332k, if
either party is entitled by = provision in the lease to recover attorney’s
fees, the other may recover such fees under similar circumstances. To
prevent the provisions of subdivision (b) from being nullified by standard
waiver provisions in leases, the second sentence of subdivision {b)
prohibits the waiver of a party's right to recover attorney's fees under

the subdivision until the right actually accrues.



§ 3327. Mineral leases

3327. An agreement o pernit the wuse of real property as an
ircident 4o thesdiscovery and removel of oil and gas or other
minerals in return for compensation for the minerals removed pursuant
to the agreement is not a lease pf-real property within the meaning
of this chapter.

Comment., The sowmcalled oil and gas lease Fas been characterized

by the California Supreme Court as a profit a prendre in gross. Dabney

v. Edwards, 5 Cal.2d 1, 53 P.2d 962 (1935) . Other mineral leases are

also distinguishable from leases generally. The ordinary lease contemplates

the use and preservation of the property with compensation for such use,

while the mineral lease contempleates the destruction of the valuable resources

of the property with compensation for such desiruction. See 3 LINDLEY,
MINES § 561 (3d ed. 191h).

The previous sections in this chapter are Intended to deal with the
ordinary lease of real property, not with mineral leases.  Accordingly,
Section 3327 limits these sections to their intended purpose. Of course,
same of the principles expressed in this chapter may be applicable to
mineral leases. BSection 3327 does not prohibit application to mineral
leases of any of the principles expressed In this chapter, it merely

provides that the statutes found here do not require such application.



